Marbury v. Madison Moot Court
Created By: Caitlin Crosby and Ed Humphrey (2017)

Subject / Lesson: US History and Constitution and Government

Grade Level:

11th and 12th grades

Overview/Description: Students will conduct a mock reenactment of Marbury v.
Madison. This will allow them to use an actual case to practice the procedures of the

Supreme Court.

Duration: 5 - 90 minute class periods. *Could be extended if necessary

Standards:

USHC-1: The student will demonstrate an understanding of the conflicts between
regional and national interest in the development of democracy in the
United States.

USHC-1.5

USHC-1.6

USHC-1.7

Explain how the fundamental principle of limited government is
protected by the Constitution and the Bill of Rights, including democracy,
republicanism, federalism, the separation of powers, the system of
checks and balances, and individual rights.

Analyze the development of the two-party system during the presidency
of George Washington, including controversies over domestic and
foreign policies and the regional interests of the Democratic-
Republicans and the Federalists.

Summarize the expansion of the power of the national government as a
result of Supreme Court decisions under Chief Justice John Marshall,
such as the establishment of judicial review in Marbury v. Madison and
the impact of political party affiliation on the Court.

USG-1: The student will demonstrate an understanding of foundational political
theory, concepts, and application.

USG-1.4

USG-1.5

Analyze the institutional and organizational structure of government
that allows it to carry out its purpose and function effectively, including
the branches of government and legitimate bureaucratic institutions.

Evaluate limited government and unlimited government with regard to
governance, including rule of law, the role of constitutions, civil rights,
political freedom, economic freedom, and the ability of citizens to
impact or influence the governing process.



Objectives:

The benefits of the Moot Court activity extend beyond the basic teacher student learning
environment. The impact of the program is measured by successfully attaining the
following objectives.

Students will demonstrate an understanding of:

e the principle of equal justice for all

e the differences of original jurisdiction and appellate jurisdiction

e the structure of an appellate court

e the process of the each participant in the case - Supreme Court Justices,
Respondent lawyers, and Appellate lawyers

Students will be able to:

e explain and summarize court procedures, the judicial system, Law, and the U.S.
Constitution

e cooperate and communicate with others in a civil manner

e summarize, analyze, and discuss the varied aspects of the Case

e analyze the role of a participant in the case

Materials and Resources:

e Online Case Materials

e Room layout to create the courtroom environment
e Computer with internet access

Instruction/Demonstration/Procedures: This lesson will include whole-class
instruction, small group collaboration and preparation and individual accountability
through the fulfillment of each student’s specific role.

Activities:

e htips://goo.gl/ayXFBs - Political Cartoon analysis

e htips://goo.gl/F9WNtm - Thomas Jefferson’s reaction

e https://goo.gl/UCGHOU -The Power of the Judicial Branch, The Federalist Number
78 and the Anti-Federalist 78

https://goo.gl/BNuG4| - Introductory Scenario: Who Should Decide?

Case study

Write summary of argument/decision

Worksheets — Attached at the end

Background Information and Resources:

e https://www.oyez.org/cases/1789-1850/5us137

e http://landmarkcases.org/en/landmark/cases/marbury v_madison

e http://caselaw.findlaw.com/us-supreme-court/5/137.html

e http://supreme.findlaw.com/legal-commentary/the-200th-anniversary-of-marbury-v-
madison.html




e http://avalon.law.yale.edu/18th century/art3.asp

http://www.digitalhistory.uh.edu/disp _textbook.cfm?smtID=3&psid=209

e https://edsitement.neh.gov/lesson-plan/john-marshall-marbury-v-madison-and-
judical-review-how-court-became-supreme

Assessments/Evaluation:
Final grading rubrics are at the end of the lesson plan.

Suggestion for Review or Closure:
Students will discuss the impact of this particular Supreme Court Decision.



Case Study

Students should complete the following steps in small groups.

1.

2.

3.

Review the facts.

a. What happened in the case?

b. Who are the parties?

c. What facts are important? Unimportant?

d. Is any significant information missing?

e. Why did the people involved act the way they did?
Frame the issue: The legal issue is the question of law on which the resolution of
the case relies. It should be posed as a question.
Discuss the argument

a. What are the arguments in favor of and against each point of view?

b. Which arguments are most persuasive? Least persuasive? Why?

c. What might be the consequences of each course of action to the parties

and to society as a whole?

d. Are there any alternatives?
All opinions are welcome and will receive a fair hearing and analysis no matter
how controversial the issue. You should listen to, consider, and evaluate all
points of view.

Discuss the decision: What is the answer to the issue or issues posed by the
case? Evaluate the decision that was reached. Do you agree or disagree with ir?
What will the decision mean for the parties and for society as a whole?

*Adapted from Moot Court Teacher Packet and Resources



Marbury v. Madison Counsel Score Sheet

General Content (16 points total)

Persuasive introduction

Clear organizational pattern (roadmap)

Logical, thorough, and accurate use of law and facts
Clear Conclusion

Responsiveness to Questions (7 points total)

e Counsel actually answers questions; does not dodge
e Answers further client’s argument
e Counsel segues back to argument after answering

Style (7 points total)
e Appropriate speaking speed and volume

e Eye contact and body language
e Eloquence (use of clear, concise language)

Total Score (out of 30)

Overall Feedback:

*Adapted from Supreme Court Institute Handout



Marbury v. Madison Justices Score Sheet

Content Knowledge (10 points total)

e Evidence of thorough research into law and facts of the case
e Logical use of research in case

Questions (10 points total)

e Asks relevant questions
e Questions lead to greater understanding of the case or argument
e Questions are well thought out and worded

Decision (10 points total)
e \Weighs both sides of the argument
e Takes a side and explains why that side is better than the other

e Uses evidence from research and moot court arguments to support the
decision

Total Score (out of 30)

Overall Feedback:

*Adapted from Supreme Court Institute Handout



Vocabulary

iame duck Reforcing to officcholders whe
hava not bean re-elecied and eo serve tha
revaindas of their termy in office with little
hacking or authority,

commisgion Official document authoriz-
ng certain dutias and powers.

pettion In law, o formal, written request
to a eourl asking for 8 spacific action, i

writ of mandamus A court order requir-
ing a govarnment official to carey aut his or
her official doty.

dilemma Difficult chuvice batween two rela-
lively equal options. ;

oxiginal jurisdietion The zuthority of 2
eourt to be the first to hear and decide a
case,

appelinte Jurisdiction The vight of o
el b hear a case “on appeal” aftor the
original court has acted,

Revicwing the Case

With the election of 180G, for the Nrst time

political parties played am petive role in

American government, The Federalists sup-

parted Presidert Juhn Adems while the Ra-

publicans pupported Vice President Thomas

Jefferson, Each party had its own agenda,

hazed om diffivent governing philoasphies

and different viewpoints about the Constitu-
tign.

In the election, the Federulists losl the
prosidency and comtrol of beth honses of Con-
gress. The only brench of government in
which they eouid exercise any power was the
judiciary, Underslandiog this, the Federal-
ists warkead out & strategy to elengiboen their
hold on fhe federal vearts.

Prenidemtinal inangurations wera then .in

" Mareh. giving the *lame duck”™ Federaliats
geveral monthe, Before the imauguration ard
the =tart of the new Republican-domineted
Congresa, the Pederalist Congress passed the
Judiciary Ack of 1801, which creatsd 62 new
judgeshipz. dohn Adams, the outgoing Presi-
dent, quickly filled the new jobz with avid
Federalists, and the Senate approved his ap-

HRETOFRIC SUEFRERLLE COLULL Lhr 11 RS
Aic D n Gl Al s caesed

Marbury v. Madison (1803)

“§-

pointments. Late into the night of Mareh 3.
18501, Adeuns wae atill signing the nommin-
wlons of these lagt-minute nominations. They
ware sealed with the Beal of the United
Biates by the oulgoing Becretary of $ate and
were then to be delivered to the new afficials
by a State Depariment clerk, Becausa of the
lagt-mipute vush, not sll the commizzions
aold be deliverad heftre Jofforear took offics
a8 Preeidens on Merch 4, 1501,

When he laarned aboui the commissions of
the “midnight judges,” as they were called,
Jeffersun angrily ovdered the comrnisgions
wilhheld. Ope of the late commissions wag
for William Marbwry, who hed been named
ap a justics of tho poaes i the Districk of Co-
lumida. Marbury refased to be denied his fob.
Hao convinged three athers to accompany him
to the State Department, bt he was atill re-
fused his cammission. Marbury then turoed
to the United States Suprems Court and pe-
titioned it for & writ of mandamus, which
would order the new Secretery of State,
James Aladizon, to deliver the ecnmmissien or
ahow just cause for not doing ao.

Mavbary's petition repulted ln one of the
moat eignificant decisiony in the history of
the Supreme Cowt. The isane before the
Comrt: Should the Court 2zue a writ of man-
damms vrdering the Secretary of State to de-
liver commaigsione 1o Marbury and the sthere
wha had been denied?

The Bupreme Court, by mwnanimous vobe,
turtied down Marbary's request for the court
order. Although the juatices agreed that Mar-
bury was legally entitled to the eoumission,
the Cour; wauld not onder the Secretary al
Stata tu give it to him. Wy aot?

Writing for the Court, Chiel Justice John
Marshall explained the position.

My, Muorbury, then, since his comumisaim
was slgned by the President, and sealed by
the Sacretary of State, was appointed. . ..
To withhold his commission, therefore, is
aa oot deemed by the court not warranted
by law, but violative of & vested legal right.

Supreme Cours Declsion 1



The question wes not BMarbuy's right te
hava the jeb, but the Court’s cwn constitu-
- tional awthority, The case had ereated a di-
lamma for the Court.

O ths one hand, ifthe Conrt raled in favom-
of Mavbury prd jesved the writ, the new ad-
oinistration under Jeffersen most  Likely
would ignore it. That wonld make the So-
preme Coort look weak, exnphaalring the fact
that the Coort bad no way to entorce ite deci-
giona. For that, it had to vely on the axecative
branch—the people to whom the crder
applied.

O the other hand, dedding i b 8sue
the wril alse would make the Court loolk
wagk, It wonld appear as if the Conrk were
pvoiding it Guiy by giviag i Lo the execative
branch.

How coubd the Cowrt disentangle itael
fura smiwh B treacherous decfulos? Mersnail
torned to the Constitubion itsalf bo point cut
that it did not glva the Court eriginal jrris.
diction i1 & cage like thin:

Tha Constitution vemta the whola jndicial
newar of the Tnited States in one Suprame
Clowurt, amd such inferior courie as Congress
ghall fram time to time, erdain atd estab-
lsh . . . In the disteibution of this power 1t
18 declared that "the Supreme Conrt aliall
have ariginal jurisdiciion in all cases af
fecting smbpseadors, other public minis-
ters and congals, and those in which a state
shell ba & party, In all sther cazes, the Su-
prema Coart ksl heve appetlaie juris-
dicstion.” . . . To enable the Court, then. to
isane a mandamnas, it st e ahovm to be
uit exorcice of appellate jarigdistion,

Eince Marbary'2 cose hed not come from &
tower comrt, the Supreme Court conld nob act,
iarehall said. In addition, its power to lagne
such writs to poblic aficera same from an Act
af Comgross, not the Constitation. In strae-
turing the faderel courts, Congress had
pasded the Fodicdary At of 1758, which pove
the Jupreme Court expanded veiglnal powers
bevond the Constitution. In following this
Jine of reasoning, Marshoil then was faced

TIIETURTT SUBAZRAE CXILETE F i1y
&b DPuud kel All ngiet rosoesd

with the guestion of what to do about an act
of Congress that wioteted the Constitution.

Hiz explanation establithed at important
priveiple:

. - . there iz no middle ground. The Consti-
tution 1a either 8 saporior paremount law,
unchangeahle by ordinary means, or it is
o A level with ordinary logislative acte,
and, like other oets, is alterable when the
legielature chall please to glter it. If the
former part . . . he trus, thet a lagislative
act comtrary to the Constitution i ot law:
if the latier part be true, then written con-
plitutiona are absurd attempts, on the part’
of peapla, to Hmit & power in its nature it-
limitable. . . .

It is emnphatically the provinee and duty
of the judicial Aepartment to say what the
law 3. . . S0if a law be in oppositicn to the
Constitution: if hoth the law and $he Con-
gtitwtion apply to a partieular case .. the
court mnst delermine which of these con-
flicting rulas governs the case. Thie is the
soty sepenes of judicial duty. . ..

Thus the particular phruseslogy {word-
ing]l of the Constitution of the Uniked
Siates confirme end strengthena the prin-
ciple, auppoged to be essential tu all weit-
ten constitutions, that e law rapugnand 1
the Constitution is veld. .. .

The long-tern: significance of this case was
Marshall's uvae of the Constitution to give tha
Supreme Coert the power of judicial review,
aven though that wes net the original issue.
While the justices agread that Marbury was
entitled fo his eourt order, the act of Congrrasa
that would allow tdiem toissne it went beyond
tha Conatication. It was the first time the
Coirrt openly declaved en st of CongTess wi-
congtimutionel and claimed the eight to be the
final authority on the meaning of the 1.5,
Coastitutlon. Judicial review waz nof oged
again by the Court i regard to Congraxs: for
another 54 years, bt in the twen et conitu-
£y it became & powarfnl tool for influsneing
public policy.
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