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Family Court Approval
of a Marital Settlement
Agreement Over One
Party’s Objection

By Reid T. Sherard

In a domestic relations case it can
be very difficult for a lawyer to
help a client negotiate and settle
the myriad of issues. Most litigants,
even in the most acrimonious dis-
putes, want to manage the out-
come and minimize risk. Trials are
expensive and demanding of judi-
cial resources. The Supreme Court
requires mediation in about two-
thirds of counties® before a trial
can be scheduled, and it “encour-
age|s] litigants to reach an extraju-
dicial agreement”? on marital
issues. Most cases settle. The
unique challenge in the family
court, unlike many other civil
courts, is any such agreement
must be approved by the family
court.? Many times parties commit
to settlements and then attempt to
back out of the deal prior to the
approval hearing. In these circum-
stances the family court “must
assume jurisdiction™ and begin a
multi-step analysis to “satisfy itself
the agreement is a fair contractual

end to the parties’ marital claims.”
Thereafter the family court may
approve the settlement agreement
over the objection of a party who
adopts such “buyer’s remorse” if
proper procedure is followed and
appropriate evidence is presented.

Prelude: What is a marital settle-
ment agreement and why does it
matter?

The term “marital settlement
agreement” is a term of art. It is
used but not defined in the statu-
tory code; however, such agree-
ments “are viewed as contracts”®
between the parties, and “it is clear
that parties may enter into con-
tracts resolving issues ... and that
the family court has jurisdiction
over those contracts.”

Executing a marital settlement
agreement is an important act. For
example, the alimony statute pro-
vides that “[n]o alimony may be
awarded [to] a spouse who commits
adultery before the earliest of ... (1)
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the formal signing of a written
property or marital settlement
agreement ..."® Similarly, another
statute states that property
acquired after the “formal signing of
a written property or marital settle-
ment agreement” constitutes non-
marital property, which is not sub-
ject to apportionment by the family
court. Without the family court con-
ducting the analysis addressed in
this article, a conniving party might
immediately agree to sign a marital
settlement agreement for an ulteri-
or motive—for example, to foreclose
the adultery bar to alimony—if that
party could then easily repudiate
the agreement but remain in com-
pliance with the statute. Moreover,
allowing marital settlement agree-
ments to be repudiated without
input from the family court would
render meaningless the mandatory
mediation process and the numer-
ous appellate cases with opposite
holdings. Other issues impacted by
the approval issue are the length,
cost and frustration of the pending
litigation, as well as the effect on

the minor children.

Overview of approval

The parties to a family court
case generally “may agree to any
terms they wish as long as the
court deems the contract to have
been entered fairly, voluntarily, and
reasonably?® In its approval analy-
sis, the family court must find and
conclude:

(1) an agreement exists, includ-
ing the specific terms;

(2) the parties freely and vol-
untarily entered into the
agreement;!

(3) the agreement is fair and
reasonable from both procedur-
al and substantive perspec-
tives;*? and

(4) the agreement is not detri-
mental to the minor children
whose rights are involved in
the proceedings (as relevant).”

The court order addressing
approval of an agreement “shall set
forth the specific findings of fact

and conclusions of law to support
the court’s decision.”™*

The vast majority of agree-
ments are approved without inci-
dent. In the event one party repu-
diates, the family court should
consider bifurcating the hearing
regarding the approval of the
agreement from the issues to be
tried in the event the agreement is
not approved.’ The parties should
be given the opportunity to have a
“full hearing™® on the approval
issue, at which they may testify,
call third parties as witnesses and
offer other evidence.”

It is possible that the family
court will find the offered agree-
ment to meet all required criteria
as to one issue (e.g. equitable
apportionment) and not as to
another issue (e.g. alimony), and in
that situation the family court
should partially approve the agree-
ment as to the former issue and
set the matter for trial as to the
latter issue.’ Importantly, the fam-
ily court is entitled to take the par-
ties at their respective under oath
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testimony on any given issue.” In
other words, if a party misrepre-
sents the truth under oath, that
can be considered “invited error” in
the event that party appeals;? it
will not void approval and may
lead to an attorney’s fees award
against that party.?

One frequent question is how
mediation impacts the issue.
Mediation is governed by special
rules and is generally confiden-
tial.?2 Willingness to accept a set-
tlement proposal is not an excep-
tion to the general rule.?® However,
“lu]pon the parties reaching an
agreement, the mediator shall pro-
vide a Memorandum of Agreement
... It is the obligation of the parties
to seek approval of the agreement
by the family court.”?* Thus, the
mediation rules plainly anticipate
that an agreement reached in
mediation is subject to the
approval analysis in this article.
Stated another way, the mediation
rules do not change the analysis.

Even if one party repudiates
the agreement, the family court
can and should approve the agree-
ment over such objection if the
family court is satisfied that the
required factors have been met.

First requirement: Is there an
agreement?

Marital settlement agreements
typically come in one of two forms,
either an agreement that is reduced
to writing and executed prior to the
final hearing, or an agreement that
is not reduced to writing prior to
the final hearing but that is orally
presented to the family court at
such hearing. Importantly, like with
any contract, the parties must have
a meeting of the minds as to all
essential and material terms of the
agreement.” “[E]ven a plain, unam-
biguous agreement is nevertheless
subject to the duty of the Family
Court judge to rule upon its fair-
ness"?® before it is approved. As a
practical matter, the exact terms of
the agreement are also important
as benchmarks for any future mod-
ification action and any future con-
tempt action.

If the agreement is ambiguous

the family court can take testimo-
ny and receive evidence so that it
may “first ascertain the intention
of the parties by examining the
extrinsic circumstances surround-
ing the agreement and the parties .
.. before ruling on its fairness.”

Rule 43(k), SCRCP warrants
mention. Rule 43(k) “is intended to
prevent disputes as to the existence
and terms of agreements regarding
pending litigation™® and it “plainly
applies to all settlement agree-
ments signed by counsel.”? By its
own terms, Rule 43(k) provides no
agreement between counsel shall
be binding unless signed by counsel
and entered in the record, made in
open court and noted upon the
record, or signed by the parties and
their counsel. Unless one of those
three conditions is met, the agree-
ment is not enforceable under Rule
43(k).>* Most importantly, an agree-
ment under Rule 43(k) “is still sub-
ject to review by the family court to
determine its fairness.”!

Second requirement: Did the
parties freely and voluntarily
enter into the agreement?

In analyzing the known agree-
ment for approval, the court first
addresses whether the parties
“entered the contract freely and
voluntarily”*? Factors that the fam-
ily court should consider include
whether a party was ingesting
mind-altering substances or sub-
ject to physical and/or verbal
abuse, and if counsel ever met pri-
vately with the party and inquired
into the factual situation behind
the agreement.® The family court
should also consider whether a
party was subjected to any duress,
not of sound mind or under any
unusual stress.? Critically, “stress
normally attendant to the breakup
of a marriage” is not sufficient to
show a lack of voluntariness.* The
family court should also weigh
whether the repudiating party was
threatened, forced or coerced, if
both parties were together when
the agreement was signed, and the
length of time from signing to
repudiation coupled with the rea-
soning for the repudiation.®

To sustain a claim of duress in
signing the agreement, the positing
party must establish: (1) he was
coerced to enter into the contract;
(2) he was put in such fear that he
was bereft of the quality of mind
essential to the making of a con-
tract; and (3) the contract was
thereby obtained as a result of this
state of mind.*” Duress is viewed
with a subjective test looking at the
individual characteristics of a per-
son.*® While this is a factual ques-
tion, courts have found agreements
to have been entered into freely
and voluntarily when both parties
“negotiated their agreement with
the benefit and advice of independ-
ent and experienced counsel.”® It is
acceptable for one party’s lawyer to
draft the agreement and the other
party’s lawyer to review it.*

It is of no surprise to any prac-
titioner that family court judges,
heeding the Supreme Court’s man-
date to encourage settlement,
often do so. Such comments are
proper, but a judge should be care-
ful to avoid “[ijnappropriate com-
ments from the bench which
induce|] a party to enter into a set-
tlement under duress” and
should not “tell[] the parties how
he would rule on matters involving
factual questions and the exercise
of discretion.”*? However, a judge’s
comment that simply influences a
party’s decision “does not consti-
tute anything close to duress by
the family court judge.™**

Third requirement: Is the
agreement fair from procedural
and substantive perspectives?
When a family court judge has
found the parties entered the set-
tlement contract freely and volun-
tarily, she “shall next examine the
agreement’s fairness under all the
circumstances.”* In deciding fair-
ness “it is not the task of the Court
to decide the rights of the husband
and wife as if there had been no
agreement ... [r]ather, the Court
must decide if the agreement is
within the bounds of reasonable-
ness from both a procedural and
substantive perspective."
Ultimately, “[a]ll of the relevant
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factors must be weighed."*
Procedural examination should
precede its substantive counterpart,
because “when a husband and wife
freely and voluntarily enter into an
agreement which is procedurally
fair, they should be in a better posi-
tion than any judge to know
whether it is substantively fair¥

Procedural fairness

Procedural faimess is closely
related to the voluntariness require-
ment. In one case, the court of
appeals found an agreement to be
procedurally fair where the wife was
advised of her right to consult a
lawyer (even though she did not do
so), modified the agreement before
signing it, and either knew or had
access to the husband’s financial
information.*® Thus, to determine
procedural fairness, a court should
investigate a party’s ability to receive
counsel, to negotiate the terms of
the agreement, and to have access to
information necessary to make an
informed decision. The family court
might also look for guidance to the
statute regarding property excluded

by written contract of the parties for
an antenuptial agreement, under
“which [an agreement] must be con-
sidered presumptively fair and equi-
table so long as it was voluntarily
executed with both parties separate-
ly represented by counsel and pur-
suant to the full financial disclosure
to each other that is mandated by
the rules of the family court as to
income, debts, and assets.*?

Substantive fairness

Substantive fairness is a broad
test to determine, based upon all
relevant factors in each case,
whether the agreement is “sub-
stantively within the bounds of
reasonableness.”® Some factors
relied upon by courts include “the
length of marriage, the parties’
ages, incomes, needs and obliga-
tions, as well as their financial sta-
tus and relative contributions to
the marriage.”! Other factors
include “the parties’ economic cir-
cumstances, their contributions,
the duration of the marriage, and
the absence of marital fault.”*? On
the other hand, “[a]n agreement
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shall not be voided as unfair mere-
ly because the agreement did not
divide the property on the basis of
the parties’ relative incomes and
contributions to the marriage.”*
Generosity owing to motives such
as desiring to quickly resolve the
litigation and/or to atone for past
wrongs should be weighed heavily
by the family court in its analysis.>*
Moreover, “[p]arents can contractu-
ally obligate themselves beyond
the support required by law.”*
Essentially all of the evidence
of record is important, and the
facts of every case are different.>®

Fourth requirement: Is the agree-
ment detrimental to the children?
Contracts between parents
regarding custody of children will

be recognized “unless the welfare
of the children requires a different
disposition,”™ and such contracts
may not prejudice the rights of the
children.>® Therefore, the family
court must look to the agreement
to make sure the best interests of
the parties’ children are protected,
since the Supreme Court has “held
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in numerous cases that the welfare
of the children, and what is for
their best interest, is the primary,
paramount, and controlling consid-
eration of the court in all contro-
versies between parents over the
custody of their minor children.”*
Regardless of the binding nature of
the decree, the family court retains
jurisdiction to modify child-related
matters in the future.®

Conclusion

The family court is home to
tens of thousands of private docket
cases every year, and the vast
majority end in settlement and not
with a contested trial. When two
parties reach a negotiated agree-
ment and then one party repudi-
ates the agreement, numerous
appellate cases have provided the
family court with a roadmap to use
to determine whether the agree-
ment should be approved over the
objection or whether the case
should be set for trial.

Reid T. Sherard is a partner in the
Greenville office of Nelson Mullins
Riley & Scarborough, LLP practicing
family law.
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