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Agenda 

• New definitions 

• Changes in claims 

• Changes in the duty to assist 

• Changes in content of the rating decision 

• Limitations on introduction of evidence 

• Attorneys can earn fees at an earlier stage 



Agenda 

• Appeals options 

– Supplemental claim 

– Higher level review (HLR) 

– Notice of disagreement 

• Effective dates 

• What to do about "legacy appeals?" 

• VA's plan to implement this Act 

• Questions? 

 



Definitions 

• Agency of original jurisdiction: activity which 
made the original determination with regard 
to the claim for benefits 

• Relevant evidence: evidence that tends to 
prove or disprove a matter in issue 

• Supplemental claim: claim for benefits for 
"the same or similar benefits on the same or 
similar basis" 



Definitions 

• Legacy claim: decision rendered prior to the 
later of 

– 540 days from date of Act (Feb 14, 2019); or 

– 30 days after Secretary certifies VA is ready to 
implement Act – estimate in 2019 at the earliest 

 



Supplemental Claims 



Supplemental Claims 

• Replaces the claim to reopen 

– Current law says may reopen claim that "has been 
disallowed" 

– Lots of case law on what this means, but generally 
each new, diagnosed condition is a new claim 
Boggs v. Peake 520 F.3d 1330 



Supplemental Claims 

• Supplemental claim: "same or similar benefits" 

– Not exactly sure what this means, but generally will be 
the same as the current claim to reopen 

– However, VA will still publish regulations that 
hopefully give some clarity on this definition 

• "same or similar basis" 

– Also not sure what this means 

– Can foresee a scenario where a claim for the same 
disability is new claim if related to some other cause 



Supplemental Claims 

• Requires "new and relevant evidence" 

• VA "shall readjudicate the claim taking into 
consideration all of the evidence of record" 

– De novo review? 

• New and relevant "shall not be construed to 
impose a higher evidentiary threshold than 
the new and material evidence standard …" 



Supplemental Claims 

• Like with the current request to reopen, there 
is no time limit on when one can file a 
supplemental claim 

• Generous effective dates rules if filed within a 
year of any decision 
– After rating decision 

– After higher level review 

– After BVA decision 

– After CAVC decision 



Supplemental Claims 

• Statute does not say what happens if the VA decides 
you have not submitted new and relevant evidence 

• Presumably, one can appeal this decision to the BVA as 
they can currently with denials to reopen claims 

• But, if veteran fails to submit any evidence, or evidence 
that is clearly not new and relevant he may lose his 
effective date 
– Keep in mind DTA applies with supplemental claims 

– May still, technically, be able to request HLR or file NOD if 
within the time period – will await regulations 



Duty to Assist 



Duty to Assist 

• Limits the VA's duty to assist claimants 

• Applies only to a claim or supplemental claim 
until a rating decision is issued 

– For supplemental claims: DTA applies if claimant 
"reasonably identifies existing records" 

– Refers back to 5103A 

– DTA not predicated upon presenting new and 
relevant evidence 



Duty to Assist 

• Explicitly does not apply to higher level review 
or appeals 

• HLR: must correct any DTA errors AOJ 
"identifies or learns of" that occurred prior to 
rating decision  

• Unless can award maximum benefit 
– Creates affirmative duty on the HLR adjudicator to 

ensure DTA complied with 

– Allows attorney to identify DTA errors 

 



Duty to Assist 

• BVA: if "identifies or learns of" any DTA errors 
that occurred prior to rating decision  

• Must remand for correction of that error 

• Unless can award maximum benefit 
– Creates affirmative duty on the BVA to ensure DTA 

complied with 

– Allows attorney to identify DTA errors 

– Creates duty of BVA to ensure no error in 
obtaining advisory opinion under Sec 5109  

 



Duty to Assist 

 

• Most common DTA errors to look for 

– Obtaining evidence identified by the claimant 

– Obtaining service records 

– Adequacy of VA exam 

– Obtaining all VA medical records – including old, 
paper records 

 



Duty to Assist 

Level of Adjudication DTA applies DTA does not apply 

New claim X 

Supplemental claim X 

Higher level review X* 

BVA X* 

* Must review for DTA errors committed prior to 
decision  



The New Rating Decision 



Rating Decision 

• Content of decision has changed mostly for the 
better 

• Shall include 
– Identification of issues adjudicated 

– Summary of evidence considered 

– Summary of applicable laws/regs 

– Identification of findings favorable to the claimant 

– In denial, ID of elements not satisfied 

– Explanation for how to get evidence used in decision 

– ID of criteria to get SC or next higher rating 



Rating Decision 

• Sec 5104A 

– Any finding favorable to the claimant as described 
in section 5104(b)(4) shall be binding on all 
subsequent adjudicators within the Department, 
unless clear and convincing evidence is shown to 
the contrary to rebut such favorable finding 

• What is Sec 5104(b)(4)? 

 



Rating Decision 

• Content of decision has changed mostly for the 
better 

• Shall include 
– Identification of issues adjudicated 

– Summary of evidence considered 

– Summary of applicable laws/regs 

– Identification of findings favorable to the claimant 

– In denial, ID of elements not satisfied 

– Explanation for how to get evidence used in decision 

– ID of criteria to get SC or next higher rating 



Introduction of Evidence 



Introduction of Evidence 

• Under legacy claims and appeals, claimant can 
submit new evidence at any time prior to final 
BVA decision and the VA must consider that 
evidence 

• Could also submit new evidence after CAVC 
remand 

• This is especially helpful if an attorney gets 
involved late in the game or after appeal to 
the CAVC 



Introduction of Evidence 

• New law limits submission of new evidence  
– With supplemental claim – must be new and 

relevant 

– With NOD 

– Within 90 days of filing NOD 

– At BVA hearing 

– Within 90 days after BVA hearing 

• Otherwise, review is limited to evidence 
before AOJ 



Introduction of Evidence 

• Law requires HLR adjudicator and BVA to tell 
claimant  

– whether evidence was not considered and  

– options available for having that evidence 
considered 



Attorney Fees 



Attorney Fees 

• Currently, attorney can earn a fee only after 

– NOD filed after June 2007; or 

– After final BVA decision for older claims 

• Now can earn a fee for any work done after 
notice of decision is provided to the claimant 

• Remember, this Act does not take effect until 
February 2019 at the latest 



Attorney Fees 

• What's the big deal? 

• Technically, attorneys cannot charge a fee for 
any work done prior to the submission of the 
NOD 

• In reality this doesn't really matter, but can if 
you obtain evidence dated prior to filing the 
NOD 



Attorney Fees 

• Now you can get paid for all your work done in 
preparing supplemental claims, HLR, BVA 
appeals, etc. 

• So long as you keep the original claim alive 
you can continue to get paid 



Appeals 



Appeals 

Legacy Appeals 

• Get RD 

• File NOD 
– May request hearing 

• DRO reviews and issues 
SOC 

• File VA9 
– May request hearing with 

BVA or with local RO 

• BVA decision 

 

New Appeals 

• Get RD 

• Three + options 
– Submit supplemental claim 

with new and relevant evid 

– Request HLR with same or 
specific RO 

– File NOD to the BVA 

• BVA decision 
– Appeal to CAVC 

– Submit supplemental claim 
with new and relevant evid 



Appeals 

• May not take any other action "with respect 
to the same claim or same issue contained 
within the claim until" 
– Adjudication of HLR, supp claim, or NOD; or 

– Withdrawal of HLR, supp claim, or NOD 

• May take action in succession on same claim 
or issue within a claim 

• May also choose different actions on different 
claims or different issues within a claim 

 



Appeals – Supplemental Claim 

• Already covered the basics of this 

• Just remember claimant can file supplemental 
claim after each and every decision 

 



Appeals - HLR 

• Must be in writing – presume VA will develop 
a standard form for this 

• Requested within one year of the rating 
decision 

• Must specify if request HLR at the same RO or 
at RO of your choosing 

– VA "shall not deny such request … without good 
cause" 

 



Appeals - HLR 

• De novo review – seems to take the place of 
DRO review 

– But cannot add any evidence 

• Can and should raise any DTA errors  

• Will issue new decision that includes 

– Whether evidence was not considered; and 

– Options available to have that evidence 
considered 

 



Appeals - NOD 

• Essentially eliminates SOC and VA9 
requirements 

• Must be in writing – new form to come 

• Must file within one year of the RD 

• Filed with the BVA 

• "Shall identify the specific determination with 
which the claimant disagrees" 

 



Appeals - NOD 

• BVA determines adequacy of the NOD 

• VA must develop procedures to allow claimant 
to "modify information identified in NOD" 

• Select 1 of 3 "tracks" 

– Hearing with the Board 

– Submit evidence without hearing 

– No hearing and no new evidence 



Appeals – NOD 
BVA hearing 

• BVA directed to maintain "at least two 
separate dockets" 

– Docket 1 – BVA hearing 

– Docket 2 – no BVA hearing 

– Docket 3 – possibly legacy docket 



Appeals – NOD 
BVA hearing 

• BVA determines type of hearing 
– In DC 

– Video conference hearing 

• Claimant may change and VA must grant 
request to change 

• Statute allows for "pre-screening" of the 
record 
– Likely, BVA will look for DTA errors that need 

correcting 



Appeals – NOD 
BVA hearing 

• May submit new evidence 

– At the hearing; and  

– Within 90 days following the hearing 

• Remember DTA ends with the RD 

– BVA must review the record for errors committed 
prior to RD or with the supplemental claim 

– Claimant and attorney should raise DTA errors 
committed prior to RD or with the supplemental 
claim 

 



Appeals – NOD 
Evidence & No Hearing 

• May submit new evidence 

– With the NOD hearing; and  

– Within 90 days following the NOD 

• Remember DTA ends with the RD 

– BVA must review the record for errors committed 
prior to RD or with the supplemental claim 

– Claimant and attorney should raise DTA errors 
committed prior to RD or with the supplemental 
claim 



Appeals – NOD 
No Evidence & No Hearing 

• Just like it says, BVA reviews record as it was 
when the RO made the initial decision 

• There is no mechanism in this new law that 
allows a claimant to submit evidence outside 
of the time limits  



Appeals – NOD 
No Evidence & No Hearing 

• Currently can request to submit evidence 
outside of time limits – 20.1304(b) 

– good cause: BVA will consider evidence 

– No good cause: BVA can refer evidence to RO 

• If claim is granted effective date is that of the 
previously denied claim – 20.1304(b)(1)(i) 

• However, can always submit supplemental 
claim with new and relevant evidence 



Effective Dates 



Effective Dates 

• Original claim or supplemental claim 

– Still no earlier than the date of receipt of the claim 

• No change to effective dates for increased 
ratings awards 

– Still up to one year prior 

• No change for effective dates for Nehmer class 
members 

• No change for effective dates under Sec 3.114 

 



Effective Dates 

• Date of receipt is the date of the initial 
application "if the claim is continuously 
pursued by filing any of the following, either 
alone or in succession" 
– Request for HLR w/n 1 year 

– Supplemental claim w/n 1 year of RD 

– NOD w/n 1 year 

– Supplemental claim w/n 1 year BVAD 

– Supplemental claim w/n 1 year of CAVC decision 

 

 



Legacy Claims 



"Legacy Claims" 

• Defined: claim submitted for which a decision 
was issued prior to date VA begins new 
procedures 

• The new appeals system will not go into effect 
for at least another year or two 

• Currently, a claim filed today will take about 7 
years before it is considered by the BVA 

• BVA docket 471,000 as of Oct 2017 



"Legacy Claims" 

• Claimants may elect to participate in the new 
appeals system 

– Upon receipt of SOC or SSOC on or after effective 
date new appeals system 

• VA must publish the effective date of new 
appeals system in Federal Register  



VA's Comprehensive Plan 



VA's Comprehensive Plan 

• Statute requires VA to submit comprehensive 
plan to Congress within 90 days of Act 

• Estimates 125 days to decide supplemental 
claims and HLR 

• Estimates 365 days for BVA decision on NODs 
without a hearing or new evidence 



VA's Comprehensive Plan 

• VA is planning outreach throughout 2018 

• Plans to certify that VA is ready to implement 
in October 2018 

• Plans full implementation February 14, 2019 

• Proposed regulations set to be published 
sometime later this year 

– Will take about 9 months to publish final rule 

– Estimate proposed regulations around May-June 



Questions? 





VA Claims and Appeals  



Contact Information 

• Kenny Dojaquez 

• Bluestein Attorneys 

• kenny@bluesteinattorneys.com  

– recently changed 

• 803-779-7599 ext 128 

• Website: www.bluesteinattorneys.com 
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Agenda 

• Eligibility 

• Representation before the VA  

• Right to Appeal  

• Compensation 

• Dependency and Indemnity Compensation 

• Pension  
*Agenda is based on requirements for Accreditation under 38 

CFR 14.629(b)(iii) 



 

 

ELIGIBILITY 



Veteran 

• “person who served in the active military, naval, 
or air service, and who was discharged or 
released therefrom under conditions other than 
dishonorable”  38 USC Sec 101(2) 

• Active service means Sec 101(24) 
– Active duty 
– Any period of ADUFT where individual was disabled or 

died from a disease or injury incurred or aggravated  
– Any period of IADUFT where individual was disabled 

or died from injury incurred or aggravated; or  
• From acute myocardial infarction, cardiac arrest, or CVA 



Veteran 

• Discharge must be “other than dishonorable” 

• Usually not a problem 

• Controlled by 38 CFR Sec 3.12 

• VA makes an administrative decision on 
character of discharge that can be appealed to 
the CAVC, if necessary 

 



“Under Conditions Other Than 
Dishonorable” 

• A person must have been discharged or 
released under conditions other than 
dishonorable to qualify as a Veteran.  

• 38 U.S.C.S. § 101(2); 38 C.F.R. § 3.12(a) 

• The VA will consider a person to have been 
discharged or released “under conditions 
other than dishonorable” if no statutory or 
regulatory bars to VA benefits are present.  

 



Non-interchangeable Language 

• When evaluating whether a person’s 
characterization of discharge meets the 
requirements for VA purposes – it is important 
to remember the terminology and language 
used by VA does not directly correspond with 
the language used by the military.  

 



Types of Discharge Issued  by the 
Military  

1. Honorable Discharge  

2. Discharge under honorable conditions 
(General Discharge).  

3. Discharge under other than honorable 
conditions (Other than honorable/OTH) 

4. Bad Conduct Discharge (punitive) 

5. Dishonorable Discharge/Dismissal (punitive) 

 



Types of Discharge Issued  by the 
Military  

6. Administrative discharges that do not 
characterize an individual’s service: 

 -Entry Level Separation 

 -Void enlistment or induction; and  

 -Dropped from the rolls 

 



VA Determination of Characterization 
of Discharge 

• Only two of the previous types of discharge 
will always result in a certain determination: 

1) A person who receives a “dishonorable 
discharge” will always be determined to have 
been discharged under dishonorable conditions. 

2) The VA must consider an “entry level 
separation” administrative discharge to be 
under conditions other than dishonorable. 

**All other types require further analysis. 

 



Two-Step Analysis  

To determine if a discharge qualifies a person for 
VA benefits the VA applies a two-step analysis: 

 1.) Are there any Statutory Bars? 

 

 2.) Are there any Regulatory Bars? 

 



Statutory Bars  

• Regardless of the type of discharge,  

38 U.S.C.S. § 5303 specifies that discharge or 
dismissal from the service under certain 
circumstances: 

 “shall bar all rights of such person under 
laws administered by the Secretary based upon 
the period of service from which discharged or 
dismissed.” 

 



Statutory Bars  

 

In a nutshell:  The VA looks at 
the reason for discharge. 

 



Statutory Bars 

Reasons for discharge that result in a statutory bar 
to benefits: 

1) Discharge as a conscientious objector 

2) Discharge or dismissal by  generealcourt-martial 

3) Officer resigning for good of the service  

4) Desertion 

5) Discharge as an alien during a time of hostility 

6) Discharge under OTH issued for AWOL for at least 
180 continuous days. 

 



Special Exception for OTH as a result of 
AWOL 

• This statutory bar will not apply if the VA 
determines there were “compelling 
circumstances to warrant the prolonged 
unauthorized absence.” 38 U.S.C.S. § 5303 and 38 
C.F.R. § 3.12(c)(6) 

The VA will consider: 1) quality and length of 
service; 2) family emergency or obligations; 
3)obligations or duties owed to third parties. 

The VA should also consider– age, cultural 
background, education, and judgemental maturity. 

 



Regulatory Bars 

• Honorable, General, and Discharge under 
honorable conditions are not subject to 
regulatory bars to benefits. 

• For Bad Conduct Discharges (adjudged by a 
Special Court-Martial), undesirable discharge, 
or discharge under other than honorable 
conditions, the VA must determine if a 
regulatory bar precludes entitlement to VA 
benefits. 

 



Regulatory Bars 

• The VA will consider the discharge to be a discharge 
under dishonorable conditions if the conduct upon 
which it is based fits one of the following:  
1) Accepting an undesirable discharge in lieu of court-

martial. 

2) Mutiny or spying. 

3) An offense involving moral turpitude 

4) Willful and persistent misconduct 

5) Homosexual acts involving aggravating circumstances or 
affecting performance of duty 

38 C.F.R. § 3.12 

 



The Two Most Difficult Regulatory Bars 

• The two regulatory bars that present the 
biggest challenge in making a determination 
on are “an offense involving moral turpitude” 
and “willful and persistent misconduct.” 

 

• When making determinations on these two, 
there is little objective guidance to what 
constitutes these bars.  

 



The Two Most Difficult Regulatory Bars 

• The regulation does clarify that an offense 
involving moral turpitude “generally” includes 
conviction of a felony. 

• It also explains that discharge because of a 
minor offense is not considered willful and 
persistent misconduct if service was otherwise 
honest, faithful, and meritorious. 

• Basically further guidance is lacking.  

 



Exception to Regulatory Bars 

• If the person is determined to be regulatorily 
barred from benefits, he/she is still entitled to 
VA health care for any disability incurred or 
aggravated during active service in the line of 
duty. 38 C.F.R. § 3.360 

• This exception is not applicable if the person 
received a Bad Conduct Discharge.  

 



Insanity Exception  

• VA benefits may be granted even though the 
discharge would normally bar the person from 
benefits, if it can be established that, at the time 
of the offense leading to the discharge, the 
veteran was insane. 38 U.S.C.S. § 5303(b) 

• The statute requires that the insanity merely exist 
at the time the misconduct was committed,  

• NOT that there was an causal connection 
between the insanity and misconduct.  



Insanity Exception 

• The CAVC has determined that when applying 
this exception the fact finder should “apply 
the phrase ‘due to a disease’ to all three 
circumstances provided for in the regulation.  

• Zang v. Brown, 8 Vet. App. 246 (1995). 

 



Insanity Exception  

• To prevail under this exception, it is necessary 
to have medical evidence or a medical opinion 
that the veteran was insane (under the VA 
definition) at the time of the misconduct 
leading to the discharge. 

• Important to note that Military Justice uses a 
narrower definition of insanity than the VA. 



 

 

Representation Before the VA 



Representation at the  
Administrative Level 

• In order to represent a veteran with a VA 
claim or appeal you must be accredited by the 
VA.  38 USC 5901-5904 

• For attorneys, this is as simple as filing a VA 
Form 21a 

• So long as you are in good standing with your 
state, you will generally be accredited  38 CFR 
14.629(b) 

• The approval process takes several months 



Charging a Fee at the  
Administrative Level 

• There are restrictions on when and how much you can 
charge for your representation 38 CFR 14.636 

• Withholding fee agreements – submit to the VA 
Regional Office with jurisdiction over the claimant you 
are representing within 30 days of signing 
– Non-withholding – submit to office of General Counsel 

within 30 days of signing 

• The OGC has jurisdiction to review all fee agreements 
for reasonableness 
– 20% or less of past due benefits is presumed reasonable 

– Over 1/3 is presumed unreasonable  



Charging a Fee at the  
Administrative Level 

• You can only charge a fee for work done on an 
appeal 38 CFR 14.636(c) 

– NOD filed after June 20, 2007, or 

– With pre-2007 NOD -representation began within 
one year of final BVA decision 

• You can still assist a claimant in filing new 
claims, but you must do so pro bono 

 



Representation at the  
Court of Appeals for Veterans Claims 

• You do not need to be accredited to represent at 
the CAVC  

• You must file an application, filing fee, and 
certificate of good standing from your state court.   

• CAVC website http://www.uscourts.cavc.gov has 

– Rules of practice and procedure 

– Rules of admission and practice 

• CAVC follows ABA Model Rules of conduct 

http://www.uscourts.cavc.gov/


Representation at the  
Court of Appeals for Veterans Claims 

• All filings are done with e-file 

• EAJA fees available where appropriate 

 



 

 

Right to Appeal 
 



Right to Appeal 

• The Rules governing the Appeals Process is 
governed by 38, Code of Federal Regulations, 
Part 20. 

• 38 CFR 20.200 – What constitutes an Appeal: 

– Timely Filed Notice of Disagreement submitted in 
accordance with 38 CFR 20.201, and either 38 CFR 
20.302(a) or 38 CFR 20.501(a), as applicable and, 
after a Statement of the Case has been furnished, 
a timely filed Substantive Appeal (the Form 9). 



VA Form 4107  



VA Form 4107 

• Comes with every decision the VA makes  

• Explains to the Veteran their rights on appeal 

• Including:   
– How 

– When 

– Who can represent on Appeal 

 

Form can be found here: 
https://www.va.gov/vaforms/va/pdf/VA4107.pdf 



The Rating Decision 

• Provides a decision and reason for the 
decision 

• This letter is computer generated so don’t 
expect specific details 

• Provides notice on how to appeal 

 





The Rating Decision 

• Benefits granted 

– Check that the assigned rating accurately reflects 
the disability picture 

– Verify the effective date is correct 

• This was very difficult with informal claims, but will be 
much easier with the new rules 

– Ensure all symptoms are rated 

 



The Rating Decision 

• Benefits denied 

– Do you appeal? 

• Must appeal within one year of the decision 

– Use the VA Form 21-0958 notice of disagreement 

– Appeals are governed primarily under 38 CFR part 
20, subparts C-F 



The BVA 

• The file remains open until a final BVA decision 

• Can always add relevant evidence under 20.1304 

• Appeals are decided based on the docket number 

– Assigned based on the date of the substantive appeal  

– BVA is currently deciding 2013 dockets 

– This means the vet will wait approximately 3 years for 
a decision at the Board  

– Can advance on the docket due to illness, financial 
hardship, or age above 74 – 38 CFR 20.900 



The BVA 
Decision 

• The Board conducts a de novo review of the 
claims 

• The Board will sometime grant the benefits 
sought 

• The Board will often deny the benefits sought 

• The Board will usually remand the appeal for 
further development 

• The Board must also refer issues to which it 
does not have jurisdiction 





The BVA 
Decision 

• Appeal granted – sent back to the RO to 
implement the decision 

• If SC is at issue, the RO will assign an effective 
date 

• If increased rating is at issue, verify proper 
rating is assigned for all symptoms 

 



The BVA 
Decision 

• Appeal denied – decide if you can appeal 
– There is the option to file a motion to reconsider or vacate, 

but these are almost never granted and only wastes time 

• You have 120 days to file a Notice of Appeal with the 
CAVC 

• What can you appeal  
– Clearly erroneous factual errors 
– Errors of law 
– Inadequate reasons or bases 
– Failure to comply with DTA 
– BVA relied upon own, unsubstantiated medical opinion 
– Others  

 



The BVA 
Decision 

• BVA remanded a claim for further 
development because: 

– There is insufficient evidence to decide the claim  

– Additional evidence was submitted asking for RO 
consideration 

– To comply with DTA – identified evidence that the 
RO did not have opportunity to obtain 

 



The BVA 
Decision 

• The Board will refer any issue to which it does 
not have jurisdiction 



The Appeal 

Claim to RD 3-24 mos 
RD to NOD must file w/n 1 yr 
NOD to DRO/SOC 12-18+ mos 
SOC to VA9 later of 60 days after SOC 

 or 1 yr from RD 
VA9 to BVA cert 12-18 mos 
Cert to BVA decision 24-36 mos 

 
If all actions occur at the earliest, total time for 

appeal is approximately 4.5 years 



 

 

Compensation 



VA Benefits 

• Compensation: monthly monetary payment 
paid for disabilities related to active service 

• Pension: supplemental income paid to 
wartime veterans who are unable to work due 
to any disability 



VA Benefits 

• Health care: only available for some veterans 

– Service connected conditions 

– Certain combat veterans 

– Low income veterans 

• Nursing home care 

• State Veteran Homes 

• CHAMPVA 

 



VA Benefits 

• Education benefits 
– Veterans 

– Dependents 

• Vocational Rehabilitation 

• Burial and memorial 

• Home loan 

• Life insurance 

• Special benefits for disabled 



Eligibility 

• Must be a veteran 

• Must have current disability 

• Must have some event or injury in service 

• Must have evidence showing a link, or nexus 
between the in service event and the current 
disability 



Current Disability 

• Usually not an issue, but can be with mental 
health disorders or where the veteran only 
complains of pain/symptoms 

• Satisfied by any diagnosis prior to or during 
the pendency of the claim McClain 21 
Vet.App. 319 

– VA exam that rules out a dx must be supported by 
thorough rationale Romanowsky, 2013 WL 
1907369 



Event or Injury 

• There must be credible evidence of an event 
or injury that occurred in active service 

– Official records are the best sources, but not 
required 

– Lay testimony, if credible, can be sufficient 

– Newspaper articles, letters sent home, buddy 
statements, unit histories, magazine articles 



Nexus 

• Need competent evidence that links the event 
and the current disability 

• Usually this is medical evidence, but where a 
lay person is competent, no need 

• No nexus required under 38 CFR Sec 3.303(b) 



Nexus 

• The VA is required to provide examination and 
obtain medical opinion under DTA 

• However, when that exam is unfavorable, the 
veteran must provide his own opinion 

• This is often the most difficult piece of 
evidence the veteran must provide 
– Doctors usually do not do this for free 

– Veteran and doctors do not understand the 
burden of proof 



Benefit of Doubt 

• Established by statute – 38 USC Sec 5107(b) 

• The burden of proof is “as likely as not” 

• This requires an assessment of probability  

• Basically, if there is at least a 50% chance that 
the material fact is true, then it is true 



Chronicity or Continuity of Symptoms 
38 CFR Sec 3.303(b) 

• Chronicity: during active service or during presumptive 
period 
– Must have “combination of manifestations sufficient to identify 

the disease entity, and sufficient observation to establish 
chronicity at the time” 

• Continuity: where noted in service (or during presumptive 
period), but there is insufficient evidence to show 
chronicity Savage, 10 Vet.App. 488 
– Can be noted by lay evidence if competent 
– Continuity of symptoms is demonstrated 
– Competent evidence relates the current disability to the 

symptoms 

• Applies only to disabilities listed in Sec 3.309  
– Walker, 708 F.3d. 1331 

 



Presumptions 

• The VA has created certain presumptions that 
satisfy one or more of the elements to prove 
service connection 

• Basically, Congress or the VA has legalized 
basic medical principals 

• Presumptions are rebuttable by various 
standards of proof depending on the 
presumption 



Section 1111 

• Presumption of sound condition 
– Every veteran is presumed to have been in sound 

condition upon entry to service except for those 
conditions “noted” on exam 

– Military required by law to examine everyone 
– Chronic conditions should be discovered by an 

examination 

• Rebuttable by clear and unmistakable evidence 
the condition  
– Pre-existed and  
– It was not aggravated by service 



Section 1112 

• Provides automatic service connection for any listed 
disease that manifests to at least 10% disabling within 
certain time period after discharge 
– Listed chronic diseases within 1 year  see also 3.309(a) 
– Listed tropical diseases within 1 year see also 3.309(b) 
– TB within 3 years 
– MS within 7 years 
– Hansen’s within 3 years 
– Listed conditions in POW see also 3.309(c) 
– Listed conditions for radiation exposed vets see also 3.309(d) 

• Rebuttable by affirmative evidence to the contrary, or 
evidence that shows the condition was caused by 
intercurrent injury after service, or due to willful 
misconduct 



Section 1116 

• Agent Orange related conditions 

• Automatically grants service connection for 
listed conditions 

• The VA adds new disabilities in 38 CFR 
3.309(d) 





AO Diseases Publication Date Effective Date 

Chloracne 19-May-93 6-Feb-91 

Soft-tissue sarcoma 15-Oct-91 25-Sep-85 

Non-Hodgkin's lymphoma 26-Oct-90 5-Aug-64 

Porphyria cutanea tarda 3-Feb-94 3-Feb-94 

Hodgkin's disease 3-Feb-94 3-Feb-94 

Cancer of the lung 9-Jun-94 9-Jun-94 

Cancer of the larynx 9-Jun-94 9-Jun-94 

Cancer of the bronchus 9-Jun-94 9-Jun-94 

Cancer of the trachea 9-Jun-94 9-Jun-94 

Multiple myeloma 9-Jun-94 9-Jun-94 

Prostate cancer 7-Nov-96 7-Nov-96 

Type 2 Diabetes 8-May-01 8-May-01 

Chronic lymphocytic leukemia 16-Oct-03 16-Oct-03 

Primary AL Amyloidosis 7-May-09 7-May-09 

Ischemic heart disease 31-Aug-10 31-Aug-10 

Chronic B-cell Leukemias (other 
than CLL) 31-Aug-10 31-Aug-10 

Parkinson's disease 31-Aug-10 31-Aug-10 
Early onset peripheral 
neuropathy 6-Sep-13 6-Sep-13 



Service Connection 
Agent Orange 

• For most claims, must prove: 
– Current diagnosis 

– Event in service 

– Nexus - competent evidence (normally medical) 
linking current disability to the event in service 

• Agent Orange Act provides proof of the event and 
nexus 

• 38 CFR 3.313 grant SC for non-Hodgkin’s 
lymphoma for all Vietnam Veterans 
– Includes service in off-shore waters 



Presumption of Exposure 

• All Veterans who served in certain areas 
during certain times, for even one minute, are 
presumed to have been exposed to herbicides  

– Vietnam (1962-1975) 

– Thailand (1961-1975) 

– Korean DMZ (1968-1971) 

– Other locations 



Vietnam Service 

• On the ground 

– Served in ground unit 

– Stopped over en route to another location 

– Flew in to pick up casualties or deliver supplies 

– Came ashore from ship 

• Navy 

– Brown Water – presumed exposed 

– Blue Water – presumed not exposed 



How to Prove service in Vietnam 

• Official military records are the best 
– Evaluation reports 
– Award certificates 
– DD214 
– TDY or PCS orders 
– JSRRC – researches units and/or events 

• But what if I only stopped in for a short visit? 
– Buddy statements 
– Letters to home postmarked from VTN or describing trip to VTN 
– Photos 
– Official unit histories on the Web 
– Others? 

• What about military awards? 
– VSM and VCM are not sufficient on their own 

• Awarded to those that served in support of combat operations, but were 
stationed outside of Vietnam 



Brown Water Navy 

• LCM (Landing Craft, 
Mechanized) 

• LCU (Landing Craft, Utility) 

• LCVP (Landing Craft, Vehicle, 
Personnel) 

• LST (Landing Ship, Tank) 

• PBR (Patrol Boat, River) 

• PCF (Patrol Craft, Fast or Swift 
Boat) 

• PG (Patrol Gunboat) 

• WAK (Cargo Vessel) 

• WHEC (High Endurance 
Cutter) 

• WLB (Buoy Tender) 

• WPB (Patrol Boat) 

• YFU (Harbor Utility Craft) 

 

Navy that served in the inland waterways of Vietnam 

Includes ships with designations 

 

There is a list of ships with time periods to help prove service 
http://www.publichealth.va.gov/exposures/agentorange/shiplist/list.asp  

 



Blue Water Navy 

• Served in the open ocean in support of land 
operations 

• May have docked or anchored near the coast 
of Vietnam 

• Those veterans that can prove they were on 
the ship when it docked or anchored, can 
testify to their being on land 
– Very difficult for deceased veterans to prove 

 

Also listed on VA website - New ships added periodically 



Thailand 

• AO used on perimeters of certain AF Bases  
– AF Veterans who served at AB U-Tapao, Ubon, Nakhon Phanom, 

Udorn, Takhli, Korat, or Don Muang 
– Duties placed them on or near the perimeters of these AF Bases 

• MOS of SP or dog handlers  
• Assigned to SP Squadron 
• Performance evaluations 
• Other credible evidence 

– Army Veterans who served on these bases and testify that they 
were involved with perimeter security and have additional 
supporting evidence 

– All Veterans who served at a US Army Base in Thailand, were 
members of MP unit or had MP MOS, and testify that they had 
duty on the perimeter 



Korea DMZ 

Combat Brigade of the 2nd Infantry 
Division: 
– 1st Battalion – 72nd Armor, 12th Artillery 

15th Artillery, 9th Infantry, 23rd Infantry, 
38th Infantry; 

– 2nd Battalion – 72nd Armor, 9th Infantry, 
23rd Infantry, 31st Infantry, 38th Infantry; 

– 3rd Battalion – 23rd Infantry, 32nd Infantry; 
– 5th Battalion – 38th Artillery; 
– 6th Battalion – 37th Artillery; 
– 7th Battalion – 17th Artillery. 

3rd Brigade of the 7th Infantry Division: 
– 1st Battalion – 17th Infantry, 31st Infantry, 

32nd Infantry; 
– 2nd Battalion – 10th Cavalry, 17th Infantry, 

31st Infantry, 32nd Infantry; 
– 3rd Battalion – 32nd Infantry; 
– 2nd Squadron-10 Cavalry 

Division Reaction Force: 
– 4th Squadron, 7th Cavalry, Counter Agent 

Company. 
2nd Military Police Company, 2nd ID 
13th Engineer Combat Battalion. 
United Nations Command Security Battalion – 

Joint Security Area (UNCSB-JSA). 

Crew of the USS Pueblo. 

Currently limited to those units the DoD has designated served along the DMZ 
 



Other Locations 

• Stored and tested in the US, Canada, and Asia 
• Complete list is found at 

http://www.publichealth.va.gov/exposures/agentorange/tests
-storage.asp  

• Service at these locations are not sufficient on its 
own.  Must still prove actual exposure 
– Own statements 
– Buddy statements 
– Performance evaluations 
– Duty descriptions 
– Others? 

http://www.publichealth.va.gov/exposures/agentorange/tests-storage.asp
http://www.publichealth.va.gov/exposures/agentorange/tests-storage.asp
http://www.publichealth.va.gov/exposures/agentorange/tests-storage.asp


Pension 



Pension 

• Must be a veteran 

• Must have wartime service 

• Must be permanently and totally disabled or 
over age 64 

• Must have low income 



Pension 

• Veteran: same as for compensation 

• Service during a period of war (as defined in Sec 
1501) 
– For 90 days or more; 

– For at least one day during period of war and was 
discharged due to SC disability; 

– For period of 90 consecutive days or more that began 
or ended during period of war; or 

– For aggregate of 90 days in two or more separate 
periods of service during more than one period of war 

 



Pension 

• Available for any wartime veteran who is age 
65 or older; 

• For veteran that is permanently and totally 
disabled; 

– With additional amounts available for vets in need 
of regular aid and attendance or is housebound 

• In receipt of SSDI or SSI; or 

• Patient in a nursing home 



Pension 

• Basic pension rate (Effective 1 DEC 2017):  
– $13,166 
– $17,241 married 

• Housebound rate (Effective 1 DEC 2017):  
– $16,089 
– $20,166 married 

• A&A rate (Effective 1 DEC 2017):  
– $21,962 
– $26,036 married 

• Rates are raised each year 
• Rates are reduced by any income  



Pension 

• Reduced dollar-for-dollar by any income 
• Very broad definition of income Sec 3.262 
• Certain money can be deducted from income Sec 3.272 

– medical expenses that exceed 5% of the basic rate 

• For example: married veteran  
– 800/month SSI  
– Wife earns 15,000 a year.   
– 5,000 in medical expenses (can only count 4,155) 
– Total income = 800(12)+15,000-4,155 = 20,445 
– Since this income exceeds the pension rate he is not 

eligible for pension 



Pension 

• However, if he was in need of A&A his rate 
would be $26,036 and he would get $26,036-
$20,445= $5,591 annual pension or $465 per 
month 

• As you can see this is not a lot of money, but it 
does help some 

• Normally, those in need of A&A pay a 
substantial amount towards care, and can 
deduct all of this from income 

 



Survivors 



DIC 

• To qualify for survivor benefits, claimant must 
demonstrate a qualifying family relationship 
– Surviving spouse 

– Surviving child 

– Surviving parent 

• Must file VA Form 21-534/EZ 
– This form is also a claim for accrued benefits; survivor 

pension; and substitution  

• Must not have intentionally or wrongfully caused 
the death of the veteran 



Surviving Spouse 

• Valid marriage requirement 38 CFR 3.50 

– Will consider the law of the place where they 
reside, resided at time of marriage, or where 
resided when right to VA benefit arose 

– VA regulations also deem certain invalid marriages 
valid 38 CFR 3.52 

• Proof of marriage 

– No documents required in most cases, but VA 
typically asks for proof 

 

 



Surviving Spouse 

• Must have been married to the veteran at 
time of death and  

– Married at least one year or a child was born of 
the marriage 

– Continuous cohabitation except where separated 
due to vet’s fault or medical/business reason 



Surviving Spouse 

• And no remarriage after vet’s death except: 

– Remarriage void or annulled 

– Remarriage terminated prior to November 1990 – 
very rare 

– 1998 law says DIC can be restored if remarriage is 
terminated 



Surviving Spouse 

– 2003 law allows surviving spouses to be eligible 
for DIC  even if remarried if : 

• Remarried after age 57;  

• Remarried on or after December 16, 2003; and 

• Claim filed on or after January 1, 2004 

– For remarriage prior to December 16, 2003 

• Remarried after age 57 and 

• Filed claim for initial DIC or restoration of DIC before 
December 15, 2004 



Surviving Child 

• Biological, adopted, or step child of veteran 

• Unmarried 

• Be either  

– Under 18 years old or under 24 if in school or 

– Permanently incapable of self support before age 
18 

• Except for Nehmer retroactive benefits 



Surviving Parent 

• Parental relationship and 

• Income eligibility see 38 CFR 3.250 



Benefits Available 

• DIC or pension 

• Accrued benefits 

• Substitution 

• Others 

– CHAMPVA 

– Education  

– Home loan 

– Burial and funeral expenses 



DIC 

• Monthly payment to survivor where veteran:  

– Died while on active duty; 

– Died of service connected condition; 

– Was in receipt of 100% compensation for the 10 
years prior to death; 38 USC 1318 

– In receipt of 100% compensation for period of five 
years from discharge to death 38 USC 1318 

– POW receiving 100% compensation for one year 
prior to death 38 USC 1318 (eff October 1, 2011) 



DIC 

• Cause of death related to service if service 
connected condition was principal or 
contributory cause of death 38 CFR 3.312 
– Principal: singly or jointly was immediate or 

underlying cause of death or etiologically related 

– Contributory: inherently not related to principal 
• Contributed substantially or materially 

• Combined to cause death 

• Aided or lent assistance to production of death 

• Must show causal connection 



Pension 

• For survivor of wartime vet with limited 
income 

• Same rules apply as for veteran seeking 
pension 

• Pension rates are substantially lower for a 
survivor as for a veteran 
– $8,830 basic rate 

– $10,792 housebound rate 

– $14,113 A&A rate 



Accrued Benefits 

• Survivor is eligible to receive any benefits due the 
veteran while he was alive  
– 38 USC 5121 

• Determined based on evidence in the file at the 
time of death 
– Includes evidence in VA’s possession but not in c-file 

• Only applies for pending claim or claim that was 
awarded but not paid  

• For veterans who died on or before October 9, 
2008 



Substitution 

• For veteran that dies on or after October 9, 2008, the 
survivor can substitute him/herself for the deceased 
– 38 UCS Sec 5121A 

• Very powerful statue b/c it allows the claimant to add 
new evidence to the file 

• The old policy would not allow a survivor to substitute 
where a claim was decided but not appealed 

• Law changed in September 2014 

• New reg allows substitution at any stage of a claim or 
appeal.  38 CFR 3.1010 



Questions? 



Contact Information 

• Kenny Dojaquez 

• Bluestein Attorneys 

• kenny@bluesteinattorneys.com  

– recently changed 

• 803-779-7599 ext 128 

• Website: www.bluesteinattorneys.com 

mailto:kenny@bluesteinattorneys.com
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