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2019 Workers’ Compensation Practice Essentials 
Thursday, August 8, 2019 

 
This program qualifies for 6.5 MCLE credit hours. 

SC Supreme Court Commission Course No.: #195229E 
 

8 a.m.  Registration 
 
8:25 a.m.  Welcome and Program Overview 
  Neal M. Lourie 

 Lourie Law Firm, LLC 
 Shannon T. Poteat 
 Robinson Gray Stepp & Laffitte, LLC 

 
8:30 a.m. Overview of the Workers’ Compensation Process in South Carolina 
  Gary M. Cannon, SC Workers' Compensation Commission 
  
9 a.m.  Client/Case Intake, Evaluation and Case Strategy 
  Morgan Turner McQueeney 

Willson, Jones, Carter & Baxley, PA 
Joseph R. Dasta 

 McWhirter Bellinger & Associates, PA 
 
10 a.m.  Break 
 
10:15 a.m. Effective Discovery Practice 
  Morgan Turner McQueeney 
  Joseph R. Dasta 
   
11:15 a.m.  Form Prep 
  Michael W. Burkett 
  Willson, Jones, Carter & Baxley, PA 

 Allison P. Sullivan 
 Bluestein Thompson Sullivan. LLC 

 
12:15 p.m. Lunch with the Faculty/Q&A (Included) 
 
12:45 p.m.   Hearing Prep 
  Michael W. Burkett 

 Allison P. Sullivan 
   

1:45 p.m. Mediation 
  Landon “Rocky” Hughey 
  McAngus Goudelock & Courie, LLC 
  Andrea C. Roche 

 Mickle & Bass, LLC 
 
2:15 p.m. Settlement 
  Landon “Rocky” Hughey 
  Andrea C. Roche 
 
3 p.m.  Break 
 
3:15 p.m. Hints from the Commission  
  Commissioner T. Scott Beck, Chairman 

  
4 p.m.  Adjourn 
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2019 Workers’ Compensation  
Practice Essentials 

  
 SPEAKER BIOGRAPHIES 

(by order of presentation) 

 
 

Neal M. Lourie 
Lourie Law Firm, LLC 

Columbia, SC 
(course planner) 

 

Neal Lourie is owner/partner at Lourie Law Firm, LLC. His Areas of Practice are Personal Injury, 
Workers' Compensation/On-the-job Injury and Criminal Defense. He received his B.A. in 1990 from 
Tulane University and his J.D. in 1993 from University of South Carolina School of Law. He was 
admitted to the South Carolina Bar in 1994 and U.S. District Court District of South Carolina in 2000. 
Mr. Lourie is a member of the South Carolina Bar, American Bar Association, Richland County Bar, 
Injured Workers’ Advocates, South Carolina Association of Criminal Defense Lawyers, South 
Carolina Association for Justice and South Carolina Workers’ Compensation Educational 
Association. 

 
 

Shannon Till Poteat 
Robinson Gray Stepp & Laffitte, LLC 

Columbia, SC 
(course planner) 

 

Shannon Till Poteat practices with the office of Robinson Gray Stepp & Laffitte, LLC. Ms. Poteat 
earned her B.A. from Emory University in 1990 and her J.D. from the University of South Carolina 
School of Law in 1993, where she served as Articles Editor of the South Carolina Environmental Law 
Journal and as a staff member of the American Bar Association Real Property, Probate and Trust 
Journal. Ms. Poteat was also a member of the Order of Wig and Robe and a recipient of the John 
Holland Scholarship and an American Jurisprudence Award for Remedies. She co-authored The Law 
of Workers' Compensation in South Carolina, Second, Third, Fourth and Fifth Editions. She is a 
member of the Richland County Bar Association and South Carolina Bar as well as the South Carolina 
Workers' Compensation Educational Association and South Carolina Women Lawyers Association.   
Ms. Poteat holds an AV Preeminent rating from LexisNexis Martindale-Hubbell indicating the 
highest level of ethical and professional excellence. 
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Gary M. Cannon 
SC Workers’ Compensation Commission  

Columbia, SC 
 

Gary M. Cannon was appointed executive director of the South Carolina Workers’ Compensation 
Commission in March 2009.   He reports to the seven Commissioners and is responsible for the 
administration and operation of the Commission’s five functional departments.  
Mr. Cannon previously served as Director of Fund and Membership Development for the 
International City/County Management Association, the Director of Intergovernmental Relations 
for the Municipal Association of South Carolina and he also served in management positions in city 
and county government in North and South Carolina. He currently serves on the International 
Industrial Accidents Boards and Commissions Board of Directors and the United Way of South 
Carolina    
He is a graduate of the University of North Carolina at Chapel Hill where he earned Bachelor of 
Political Science and Master of Public Administration degrees and is a graduate of the Senior 
Executive Institute of the University of Virginia, the South Carolina Executive Institute and 
Leadership South Carolina.    
 

 

Joseph “Joe” R. Dasta 
McWhirter Bellinger & Associates, PA 

Columbia, SC 
 

Mr. Dasta joined McWhirter Bellinger & Associates, PA in 1997 and works primarily in the Columbia 
office. He practices in the areas of automobile accidents, workers' compensation, wrongful death, 
premises liability and all forms of personal injury. Mr. Dasta graduated Magna Cum Laude from the 
University of South Carolina in May, 1990, with a Bachelor of Science, Criminal Justice and received 
his J. D. from the University of South Carolina School of Law in 1994. He was admitted to the South 
Carolina Bar in 1994. 
Mr. Dasta is a member of the American Bar Association, the American Association for Justice, the 
South Carolina Association for Justice, the Injured Workers' Advocates, and the South Carolina 
Workers' Compensation Educational Association. After joining the Army ROTC at the University of 
South Carolina during his undergraduate studies, Mr. Dasta was commissioned as a Military Police 
Officer in the United States Army Reserves in 1990 and served in the Army Reserves for twenty-one 
(21) years and retired as a Major in August 2011. He was assigned to the 108th Training Division at 
Fort Jackson, South Carolina for the first ten (10) years of his military service and he spent the last 
eleven (11) years of his military service as a Judge Advocate with the 12th Legal Support 
Organization, at Fort Jackson, South Carolina. 

 
Morgan Turner McQueeney 

Willson Jones Carter & Baxley, P.A. 
Mt. Pleasant, SC 

 
Morgan Turner McQueeney practices in the Charleston, South Carolina office of Willson Jones Carter 
& Baxley, P.A. She received her B.S. degree, cum laude, from the South Carolina Honors College at 
the University of South Carolina and her J.D. degree from the University of South Carolina School of 
Law. Ms. McQueeney was admitted to the South Carolina Bar in 2005 and is a member of the South 
Carolina Bar Association and the South Carolina Workers’ Compensation Educational Association. 
Ms. McQueeney practices exclusively in the area of workers’ compensation defense. 
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Michael W. Burkett 
Willson Jones Carter & Baxley, P.A. 

Columbia, SC 
 

Michael W. Burkett practices workers' compensation defense and workers' compensation 
subrogation in the firm’s Columbia, South Carolina office and serves as the office’s managing 
shareholder.  He earned his Bachelor of Science, magna cum laude, from The Citadel in 1995 and his 
J.D. degree from the University of South Carolina School of Law in 1999.  While in law school, he 
served as Chief Justice of the Moot Court Bar and captain for one of the school’s two American Bar 
Association National Appellate Advocacy Competition teams.  He was named a member of the Order 
of Barristers in 1999, and he received Student Compleat Lawyer Award from the School of Law 
Alumni Association in 1999. He is the author of the Workers’ Compensation Chapter in the South 
Carolina Bar publication South Carolina Administrative Law Practice and Procedure. 
He was admitted to the South Carolina Bar in 1999, and he is a member of the South Carolina 
Workers’ Compensation Educational Association. He is admitted to practice before the United States 
District Court for the District of South Carolina and all South Carolina State Courts.  Michael was also 
named US News Best Lawyers for Workers' Compensation Law for 2018 and 2019.. He holds an AV 
Preeminent rating Lexis Nexis Martindale-Hubbell, indicating the highest level of ethical and 
professional excellence. 
Michael grew up in Sumter, SC, and he currently lives in Columbia with his wife, Kelly, and their two 
children, Porter and Sophie.  He is an active member of St. John’s Episcopal Church. Prior to 
attending law school, he taught Eighth Grade English at Hand Middle School in Columbia, and he 
currently serves as the President of the Dreher High School Athletic Booster Club.  Because he 
cannot play golf, he coaches competitive soccer for South Carolina United FC in his free time. 

 
 
 

Allison P. Sullivan 
Bluestein Thompson Sullivan LLC 

Columbia, SC 
 

Allison Sullivan is a partner in the Columbia firm of Bluestein Thompson Sullivan LLC, where her 
practice is concentrated in the areas of Personal Injury, Workers’ Compensation, Business Litigation 
Wrongful Death, Medical Malpractice, Motorcycle Wrecks, Wrecks with Tractor Trailers, 
Whistleblower Lawsuits and Mediation.  She earned her B.A. in Political Science from Furman 
University in 2001 and her J.D. from the University of South Carolina School of Law in 2005.  Ms. 
Sullivan serves on the Executive Committee of Injured Workers’ Advocates and is also a member of 
the South Carolina Association for Justice and the John Belton O’Neall Inn of Court.   Ms. Sullivan was 
recognized as the 2014 SC Bar Young Lawyer of the Year and received the SC Bar YLD President’s 
Award in 2013 and 2014. 
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Landon “Rocky” Hughey 
McAngus Goudelock & Courie, LLC 

Columbia, SC 
 

Landon “Rocky” Hughey practices in the Columbia office of McAngus Goudelock & Courie, LLC. He 
graduated cum laude from the University of South Carolina in 2000 and the University of South 
Carolina School of Law in 2003. He was admitted to the South Carolina Bar in 2003, as well as the 
United States District Court, District of South Carolina. Rocky Hughey focuses his practice in the area of 

workers’ compensation defense.  He frequently appears before the South Carolina Workers’ 
Compensation Commission, representing the interests of employers, insurance carriers and self-
insured clients throughout the state. He regularly lectures before various organizations on issues 
related to workers’ compensation law. Rocky has also been recognized by the South Carolina 
Supreme Court as a certified mediator and maintains a statewide mediation practice. Rocky is a 
member of the South Carolina Bar, Richland County Bar Association, South Carolina Defense Trail 
Attorneys’ Association and South Carolina Workers’ Compensation Educational Association.  
Outside of work, Rocky enjoys spending time with his family, including his wife and three children. 
He and his family enjoy spending time at the beach and traveling together. Rocky also enjoys 
watching the South Carolina Gamecocks and is active in the local community. 

 
 

Andrea C. Roche 
Mickle & Bass, LLC 

Columbia, SC 
 

Andrea C. Roche is a partner at Mickle & Bass, LLC, practicing primarily workers’ compensation.  
She is a former member of the South Carolina Workers’ Compensation Commission, serving from 
2006 until 2014.  She was named Chairman of the Commission by Governor Sanford and served in 
that role from 2008-2010.   
Before serving on the Commission, Andrea was a partner at Barnes, Alford, Stork & Johnson where 
her practice consisted primarily of defending employers and insurance companies in workers’ 
compensation claims. 
Andrea is a 1994 graduate of the Yale Law School and a 1988 graduate of the University of North 
Carolina at Chapel Hill. Following graduation from Yale, she clerked for the Honorable Robert F. 
Chapman on the United States Court of Appeals for the Fourth Circuit.  Andrea also clerked for the 
Honorable Carol Connor of the South Carolina Court of Appeals and served as a staff attorney for 
the Court.  She is Past President of the Board of Directors of the South Carolina Workers’ 
Compensation Educational Association.   

 
 

Commissioner T.  Scott Beck 
Chairman, SC Workers’ Compensation Commission  

Charleston, SC 
 

Commissioner Beck was appointed to the South Carolina Workers’ Compensation Commission on 
June 30, 2008.  In 2010, he was elected by the Commission as Interim Chairman and in December 
2012, Governor Haley nominated Commissioner Beck for reappointment as Chairman.  
He graduated with a BS degree from Penn State in 1981 and from the USC School of Law in 1999. 
Prior to joining the Commission, he served in various positions in Law Enforcement from 1979-
1996 and most recently as an Assistant Attorney General from 2000-2008 prosecuting healthcare 
fraud cases.  Commissioner Beck served as a city councilman in North Augusta, South Carolina from 
1993-1996, and was elected to the South Carolina House of Representatives, serving from 1996-
2000. 7
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SC Workers’ 
Compensation Commission

Workers’ Compensation Essentials

SC Bar

August 8, 2019

Commissioners

T. Scott Beck
Chairman

Term Expires
June 30, 2020

Susan S. Barden
Term Expires
June 30, 2022

Melody L. James
Term Expires
June 30, 2022

Avery B. Wilkerson, Jr.
Term Expires 
June 30, 2020

Aisha Taylor
Term Expires
June 30, 2020

Gene McCaskill
Term Expires
June 30, 2024

Michael R. Campbell II 
Term Expires:
June 30, 2024

South Carolina Workers’ Compensation Commission

9



2

System Objectives

1. No fault system
2. Single remedy 
3. Relieve demands on charities
4. Minimize cost and time-consuming trials
5. Use experience-rating mechanism
6. Study cause rather than conceal fault

South Carolina Workers’ Compensation Commission

South Carolina Workers’ Compensation Commission

Mission Statement
To provide an equitable and timely 
system of benefits to injured workers and 
employers in the most responsive, 
accurate and reliable manner possible. 

10



3

South Carolina Workers’ Compensation Commission

What we believe……

Apply facts of  case to law

Apply rules equitably

Create a level playing field

Promote efficiency and effectiveness

Provide timely responses to all stakeholders

Remember … a case involves a person

Stakeholders
• Employers 

• Employees 

• Insurance Carriers

• Medical Service Providers

• Attorneys

• Uninsured Employers Fund

South Carolina Workers’ Compensation Commission
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Statutory/Regulatory 
Authority

Title 42 - Workers’ 
Compensation

Regulation 67

South Carolina Workers’ Compensation Commission

SC Code of Laws

Title I - Chapter 23
Title 8 - Chapters 11 & 13
Title 14 - Chapter 8
Title 15 - Chapter 78 & 81
Title 16 - Chapter 3 
Title 23 - Chapter 31

South Carolina Workers’ Compensation Commission

12
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SC Code of Laws

Title 32 - Chapter 2
Title 38 - Chapters 1-73 
Title 40 - Chapter 68 
Title 41 - Chapter 1
Title 48 - Chapter 57
Title 63 - Chapter 17

South Carolina Workers’ Compensation Commission

SC Appellate Court Rules
II. Rules of Appellate Practice

Rule 241 –
Stay and Supersedeas In Civil Actions 

Rules of Procedure for the 
Administrative Law Court

South Carolina Workers’ Compensation Commission
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Coverage Exemptions

Every employer and employee in SC 
covered, with notable exceptions:

Railroad & Railway companies
Certain casual employees
Federal employees in SC
Businesses with less than 4 employees
Agricultural employees
Certain real estate sales persons
Corporate officers (by election)

South Carolina Workers’ Compensation Commission

Commissioners’
Functions

Judicial 

Public Policy/Quasi-legislative

South Carolina Workers’ Compensation Commission
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Judicial

Conduct Jurisdictional Hearings  
Approve Settlements
Decide on Motions
Approve Attorney Fees
Conduct Appellate Hearings 
Rule to Show Cause Hearings

South Carolina Workers’ Compensation Commission

Public Policy/Quasi-legislative 

Approve Regulations 
Administrative Policies & Procedures
Medical Fee Schedules
Applications to self insure

South Carolina Workers’ Compensation Commission
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South Carolina Workers’ Compensation Commission

www.wcc.sc.gov/commissioners/preferences

7 Commissioners 

$7.3million Annual Budget

54 FTEs 

By the NumbersBy the Numbers

South Carolina Workers’ Compensation Commission
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$1 Billion

Premiums Paid in 2016

Commercial
Self-Insurance

State Accident Fund

South Carolina Workers’ Compensation Commission

$20 million

Workers’ Compensation Insurance Taxes 

State General Fund
Commercial

South Carolina Workers’ Compensation Commission
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FY2018-19

97,124 Employers with Insurance
2,285 Self-Insured

188     new employers approved

South Carolina Workers’ Compensation Commission

Coverage/Compliance
2,234  Investigations

288  Show Cause Hearings
572 employers compelled

5,212 employees covered
$13.7m fines assessed

South Carolina Workers’ Compensation Commission
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FY2018-19
65,827 Accidents Filed

24,155 Cases Created

38,596 Minor Medical

3,076 Cases re-opened

l

64,419 Cases Closed 

South Carolina Workers’ Compensation Commission

Informal Conferences 
4,033 assigned

2,780 conducted 

Single Commissioner Cases 
10,031 docketed 

South Carolina Workers’ Compensation Commission
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1,184  - Mediations 

11,312 – Settlements Approved

South Carolina Workers’ Compensation Commission

Commissioner Appellate Panels

298 Appeals

118 Reviews  

199 Decisions/Opinions

61 Higher Court

South Carolina Workers’ Compensation Commission

20
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Other Case Related Activities

• Approval of Fee Petitions 8,314
• Administrative Orders 5,763 
• Clincher Conferences 1,725
• Motions Assigned  1,607
• Pre-hearing conferences 313
• Informal Conferences Med >$50k 83

South Carolina Workers’ Compensation Commission

Other Case Related Activities
Per year

• Failed Informal Conference 189
• Relief of Counsel 1,200
• Judicial Conference Admin Matters   9

South Carolina Workers’ Compensation Commission
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Average Processing Time

Single Commissioner Days
Request for Hearing  - 32 
Hearing Docketed - 100
Order instructions issued - 90

Appeals 
Hearings Held - 90

South Carolina Workers’ Compensation Commission

Medical Cost 

Commission responsibility
Ensuring medical care is available to claimants
Controlling cost of system

Fee Schedules 
Medical Services Provider Manual 
In-Patient Fee Schedule
Ambulatory Surgery Center 

South Carolina Workers’ Compensation Commission

22
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Medical Services Provider 
Manual  

Medicare Based (CMS)
2019  Resource Based Relative Values
Conversion Factor ($50)
Updated  Annually
Effective  April 1

South Carolina Workers’ Compensation Commission

System Cost
(millions)

$ 995 

Medical  $  381   (8%) 

Indemnity $  614   (6%)

South Carolina Workers’ Compensation Commission

23
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Most Recently…..

Regulations Amended
Medical Fee Schedule Update
Website Update
Venues – statute change

South Carolina Workers’ Compensation Commission

VENUES

Statewide
7 districts 

54 sites 

99 rooms 

Court rooms

City/county Council Chambers

State Agency Conference Rooms

Technical Colleges

South Carolina Workers’ Compensation Commission
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Self Insurance
Audits

Conducted on a 2 year cycle

Conducted 48 during FY2018-19

SI Funds submit quarterly reports 
internal financial reports
annual audit report 

South Carolina Workers’ Compensation Commission

South Carolina Workers’ Compensation Commission

KERMIT
(Key Element Reporting Management & Incident Tracking)

New IT system

More responsive processes

Increase operational efficiencies

Ensure prompt delivery of benefits

Decrease cost

Improved performance of system stakeholders

25
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South Carolina Workers’ Compensation Commission

KERMIT
Portal Concept 

Bank Portal Claim Portal
Secure login Secure login

Manage profile Manage profile and protection

Dashboard Dashboard 

Check account balance Check status of a claim

Pay bills Pay filing fee

View statement Review all claim forms and documents

Notifications - balances Notifications – claims updates or due

Account history Claim history  

South Carolina Workers’ Compensation Commission

KERMIT
Stakeholder Benefits

Online form completion and submission

Electronic payment 

Electronic service to all parties

View documents

26
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South Carolina Workers’ Compensation Commission

KERMIT
Agency Benefits

Business Operation Improvements
Data collection edits
Process standardization
Electronic workflows
Reduction in FTE’s

Reduced Complexity and Dependency

Enhanced Security

South Carolina Workers’ Compensation Commission

KERMIT
Implementation Schedule

Implementation Guide Published
July 25 

Regional Training Sessions
September 18 - Columbia
September 24 - Greenville
September 27 – N. Charleston
September 30 - Columbia 
October 3 - N. Charleston
October 7 - Greenville 

Launch October 28, 2019

27
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Contact: 

Gary M Cannon
gcannon@wcc.sc.gov

803-737-5726

South Carolina Workers’ Compensation Commission
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Effective Discovery Practice 
 
 

Morgan Turner McQueeney 
Joseph R. Dasta 
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Client/Case Intake, Evaluation and Case Strategy 
& 

Effective Discovery Process 

Joseph R. Dasta of McWhirter, Bellinger & Associates, P.A. 

Morgan Turner McQueeney of Willson, Jones, Carter & Baxley, P.A. 

 

Client Intake, Evaluation and Strategy for Claimant  

 

A. Initial Client Interview 

a. Information gathering 

b. Explain the system to the client 

c. Answer questions 

d. Stay informed 

e. Other potential claims? 

B. Types of benefits available to the claimant: 

a. temporary total 

b. causally related  medical expenses 

c. permanent  partial/total 

C. Evaluating the Claim 

a. Two year statute of limitations 

i. Form 50 tolls statute 

a) file for claim 

b) file requesting hearing 

ii. Additional issues -- amend Form 50 

iii. Death case -- Form 52 

D. Review/evaluate Medical Records and Personnel File 

a. Need to gather and evaluate all medical  records and documentation 

supporting  injury 

i. Send medical authorization with each request 

ii. Client should sign several blank forms at  initial meeting 

b. Communication by Defense Counsel with Doctors 

i. Employer/Carrier communications limited by Brown v. Bi-Lo for cases 

prior to July 1, 2007 

ii. Employer/Carrier allowed direct contact for cases after June 30, 2007, 

without employee’s consent but employee must be allowed opportunity to 

be present pursuant to Sec. 42-15-95. 

c. Medical Evidence 
i. Review and determine whether to obtain  doctors’ statements 

ii. Medically complex = deposition 
iii. Obtain past medical evidence (prior ratings, restrictions) 
iv. Check medical records for MMI 

a) If MMI get statement from doctor with rating, restrictions and 
future medical care- Form 14B Physician’s Statement 

b) Is rating accurate? 
v. Do you (or your client) want a second opinion? 

a) Request from Defense Counsel- Carrier may choose to pay! 

30



vi. Do you (or your client) want an IME (independent medical examination) 
a) Credible doctor 
b) Employee often pays (Claimant’s attorney may advance cost) 
c) Send all medical records to IME doctor 
d) Put specific requests/questions in writing 

d. Calculate Average Weekly Wage and Compensation Rate 

i. Request Payroll Records 

ii. If D agrees that claimant has maximum  rate, may not need payroll records 

iii. Determine at initial meeting if rate is going to be an issue 

iv. Note significant amounts of overtime 

v. Can include other jobs at time of accident 

E. Determine if you need a vocational expert 

a. Important in permanent and total disability cases/partial wage loss cases 

i. Somewhat expensive but necessary 

ii. Provide all the evidence to the V.E. so the report will be legitimate 

iii. Choose someone credible 
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Case Intake, Evaluation and Case Strategy for Defendants 
 

A. Review of new file from insurance carrier 

B. Initial Tasks  

a. Investigate compensability of claim, claim history, and assistance needed from 

adjuster and employer 

b. Analysis of pleadings 

c. Call Claimant’s counsel to investigate claim issues and benefits seeking  

C. Analyze Potential Defenses: See Attached Defenses to Claims 

a. Affirmative: 

i.  Statute of Limitations 

ii.    Notice  

iii.   Intoxication or Willfulness 

iv.   Willful Intent to Injure 

v.    Horseplay 

vi.   Act of God 

vii.  Assaults  

b. Other Defenses: 

i.  No Employer/Employee Relationship 

ii.    Not arising out of and in the course and scope of employment 

iii.   Fraud in Employment Application 

D. Information Needed from Employer 

a. Personnel file – Investigate employment and claim history and any prior claims 

b. Claimant’s current employment status for settlement evaluation 

c. Payroll records – Confirm Form 20 is correct 

d. Meet with employer – identify and interview potential witnesses – especially on 

denied claims 

E. Evaluate Claim   

a. Calculate exposure and/or additional discovery needed to determine exposure 

b. Analysis of defenses 

c. Develop initial settlement recommendations 

d. Contact adjuster to address compensability, exposure, settlement, information 

needed, and hearing preparation 

i. Call to discuss 

ii. Written initial case analysis  

F. Necessity of Experts 

a. Vocational Expert if exposure for partial or total wage loss 

b. Second Opinion 

c. Medical Case Review 

d. Ergonomics Expert for repetitive trauma claims 
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Effective Discovery Process for Claimant 
 

A. Depositions 
a. Preparing your client for the deposition 

i. what to expect 
ii. reading/signing 

iii. style of other attorney 
iv. What to do…not to do…. during  the deposition 

1. Be pleasant, not defensive or hostile 
2. Use verbal responses 
3. Cannot confer with attorney 
4. Do NOT guess 
5. OK if you don’t know / don’t remember 
6. OK if you don’t understand question 

B. Additional Discovery 
a. Determine whether you need to subpoena the personnel file 

i. Has the employer/carrier made work habits, etc. an issue? 

ii. If good work history, may improve the case 

b. Gather Lay Witness Evidence 

i. Do you need it? 

1. Is it a contested case? 

ii. Can you speak to the witness? 

1. Is he/she represented? 

iii. Subpoena the witness to the hearing if you need him/her 

c. Surveillance 

i. Subpoena from other side 

ii. Ask client if anyone has been watching them 

d. Social Media 

i. Review Client’s social media 

ii. May want to ask them to get off of Facebook, Twitter, etc. 
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Effective Discovery Process for Defendants 
 

A. Discovery 

a. Subpoena Medical Records from all providers if not in initial file materials.  If claim 

is denied: 

a. Request records from all known providers even outside of the workers’ 

compensation claim to include handwritten intake sheets  

b. Confirm complete copy of records available in file materials and subpoena if 

not in initial file materials 

b. Subpoena personnel files/payroll records from other employers if question on 

compensability of claim or Claimant’s concurrent or subsequent employment 

c. Subpoena tax records, business records, out of state records from claimant if question 

on compensation rate, concurrent employment, or subsequent employment 

d. Subpoena SCDEW records if question on concurrent employment, compensation rate, 

employment history, or return to work following injury 

e. Subpoena to Claimant’s attorney for IMEs, vocational evaluations, questionnaires if 

not provide without the necessity of a subpoena 

f. SLED Record Check to investigate criminal history  

g. Index Check to investigate prior claim history 

B. Depositions 

a. Claimant 

i. Early if a denied case 

ii. Later to determine exposure, activity level, credibility issues 

iii. May not be needed in every case 

b. Treating Physicians or IME Doctors 

c. Vocational Experts 

d. Witnesses 

C. Surveillance 

a. When to conduct surveillance 

b. Proper steps 

c. Relevance of surveillance 

D. Social Media 

a. Goldmine of information 

i. Check Facebook, Twitter, Google 
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Form Prep 
And 

Hearing Prep 
 
 

Michael W. Burkett 
Allison P. Sullivan 

 
 

2019 Workers’ Compensation  

Practice Essentials  

 

57



1

Workers’ Compensation
Attorney Form 
Preparation

Michael W. Burkett, Esquire 
Allison P. Sullivan, Esquire

Forms, Forms, and More Forms

• WC is a Form driven practice

• System designed to be pro‐se friendly

• 47 Different Forms—No discernable rhyme or 
reason to order of numbering system
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FORM PREPARATION

Form 20 (Statement of Earnings of
Injured Employee)- §42-1-40

• Used to determine Claimant’s 
average weekly wage and 
compensation rate

• Reflects claimant’s prior 
earnings at Employer 

FORM PREPARATION

Form 20 (Statement of Earnings of 
Injured Employee) - cont.

• Typically prepared by Employer/Carrier or 
Defense Counsel

• If appropriate, always consider similar employee 
or some other method of reaching “fair and just” 
calculation

• Must attach supporting documentation if using 
alternative method of calculation

• Note for Claimant’s Attorneys: Double check that 
reported CR matches with what your client 
reports to you re: income.  You may need to 
verify calculations with Payroll Records.
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Form 20

FORM PREPARATION

– Form 17 (Receipt of Compensation)

• Submitted by Carrier to Claimant to stop 
pay of weekly benefits.

• Carrier may stop weekly benefits if 
Claimant agrees to sign the Form 17

• Claimant must be back at work for fifteen 
calendar days (or acknowledge ability to 
work for fifteen calendar days)
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Form 17

FORM PREPARATION

– Form 18 (180-Day Report)

• Prepared by Carrier
• Used to reflect progress of claim and action 

requests
• Must be filed every 180 days (6 months) 

following accident date
• Can also be used to request an informal 

conference
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Form 18

FORM PREPARATION 

– Form 50 (Employee’s Notice of Claim 
and/or Request for Hearing)

• Filing the Form 50 tolls the SOL
• Can either file a “Claim Only”
• File to request a hearing on 

compensability, medical treatment or 
compensation

• If additional issues pop up – amend Form 
50

• If a death case, file a Form 52
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FORM PREPARATION 

– Form 51 (Answer to Hearing Request)
• Must be filed within 30 days of service of Form 50
• Used to assert affirmative defenses on a claim including 

intoxication, willful intent, notice within 90 days, 2 year 
statute of limitations

• Specify other issues of claim including TTD, medicals, 
Utica Mohawk/James language, lump sum payment

• Must serve form on claimant (or claimant’s attorney)

Form 51
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FORM PREPARATION 

– Form 52 (Employee’s Notice of Claim 
and/or Request for Hearing, Death 
Case)

• Filing the Form 50 tolls the SOL
• Can either file a “Claim Only”
• File to request a hearing on 

compensability, payment of medical 
treatment or compensation

• If additional issues pop up – amend Form 
52

• If a death case, file a Form 50
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FORM PREPARATION 
– Form 53 (Answer to Hearing 

Request – Death Claim)
• Must be filed within 30 days of service of Form 52
• Used to admit or deny if death was causally related 

to employment
• Must serve form on claimant (or claimant’s attorney)

Form 53
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FORM PREPARATION 

– Forms 50 and 51 have been amended per 
the new Reform Act. 

– The attorney when filing the Form:
“I verify the contents of this form are 
accurate and true to the best of my 
knowledge.”

Obligation to Update
• 67‐610‐Amended Forms 50 and 51 MUST be 
filed to indicate a change in the nature of the 
claim, relief requested, or another defense

• Party can amend once as a matter of course 
w/in 30 days of service; can only amend after 
that by leave of the Commissioner or by 
written consent of adverse party

• “Leave shall be freely given when justice so 
requires and does not prejudice any other 
party.”
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FORM PREPARATION

– Form 21 (Employer’s Stop Payment 
Hearing Request)

• Used by carrier to request hearing
• Typically used when claimant is at MMI, 

to suspend benefits, or to pay compensation
• Must attach all supporting documentation before 

WCC will process
• Must serve claimant (or claimant’s attorney)
• Hearing set within 30-60 days after filing

Form 21
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FORM PREPARATION

– Form 22 (Claimant’s Answer to 
Request for Hearing)

• Response to Claimant’s request to Stop Pay
• Premature to terminate benefits?
• If not, what benefits does Claimant claim entitlement?
• Mediation required or requested?
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FORM PREPARATION
– Form 16A (Agreement for Permanent 

Disability)
• Advantage-employee retains the right to  additional 

compensation if they have a change  of condition 
within one year of date of the last  settlement 
payment

• Usually used to establish a specific disability  or 
impairment with or without a hearing

• Disadvantage-severely restricts the ability of  the 
attorney to protect a disabled client from  having 
his/her Social Security Disability  benefits reduced 
due to a workers’  compensation award.

• Be very careful as to the scope of medical treatment 
as it may be limited to the Form 14B

FORM PREPARATION

– Form 61 (Attorney Fee Petition)

• Claimant’s attorney must submit for 
approval before collecting fee

• Fee MUST be reasonable per RPC 1.5 and 
Reg. 67-1205

• Must include itemization of costs. Reg
67-1206
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FORM PREPARATION

– Form 19 (Final Status Report)

• Used to close claim at WCC
• Reflects benefits and medicals paid in 

case
• Can be amended later
• Also filed where claim is denied by carrier 

within 10 days of denial accompanied by 
denial letter

Form 19
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FORM PREPARATION

– S-2 (Notice of Third Party Action)

• Carrier/Employer has an automatic 
statutory lien on any third party actions 
related to Claimant’s injuries per 42-1-
560

• Failure to file an S-2 may result in 
election of remedy and a complete bar 
against any add’l WC benefits. 

• FILE THE S-2
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Questions?

Workers’ 
Compensation
Attorney Form 
Preparation

Michael W. Burkett, Esquire 
Allison P. Sullivan, Esquire
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Workers’ Compensation
Hearing Preparation

Michael W. Burkett, Esquire 
Allison P. Sullivan, Esquire

WHAT DO YOU DO TO PREPARE 
FOR A HEARING BEFORE THE 
SOUTH CAROLINA WORKERS’ 
COMPENSATION COMMISSION
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HEARING PREPARATION

• You will receive notice of the Hearing 
from the Commissioner’s assistant  

• Notice must be within 30 days of the 
scheduled hearing

• Majority of the time you get more than 30 
days notice

• If Claimant’s attorney, need to be aware 
of when Client approaching MMI as 
Defendants can file a 21 which means the 
hearing will be set very quickly

HEARING PREPARATION
• Docket your Pre-hearing Brief Deadline 

for the Hearing Date
• Moving party [50, 52, or 21], must file 

their Pre-hearing Brief 15 days before the 
Hearing Date

• Responsive party [51, 53, or 22], must 
file their Pre-hearing Brief 10 days before 
the Hearing Date

• If Hearing on Form 50 and Form 21 then 
the moving party is whoever filed their 
pleading first

• PHBs are governed by Reg. 67-611
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HEARING PREPARATION
• Follow up on any outstanding 

subpoenas/requests to medical 
providers for medical records

• Schedule deposition of any witnesses 
[claimant, employer representative, 
doctor] if the depositions have not 
already been taken in order to obtain 
same before the Hearing

• Send out subpoena to any witness you 
want to appear at the hearing

• Ideally, this process should begin 
when you file your 50 or 51

• Once you learn who the attorney is on 
the other side, a good practice to 
contact that attorney to determine if 
any issues can be resolved

Form 27
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HEARING PREPARATION

PREPARE YOUR PRE-
HEARING BRIEF [FORM 58] 

AND ADMINISTRATIVE 
PROCEDURE ACT 

SUBMISSIONS [APAs]

Form 58
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PREHEARING BRIEF [FORM 58]

1. Compensation Rate (CR): List rate off of 
Form 20. If in dispute, indicate TBD [to be 
determined]. Also list if you have an 
alternative calculation of what CR should 
be.
2. Average Weekly Rage (AWW): List rate 
off of Form 20, or if disputed, or if 
alternative rate.

PREHEARING BRIEF [FORM 58]

3. Body parts: 
• List all body parts asserted to this claim.
• Indicate if admitted or denied
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PREHEARING BRIEF [FORM 58]

4. Facts in Controversy:
• List all issues for the hearing.
• List your position for the Commissioner to 

know on each issue.
• List questions for Commissioner to 

answer at hearing.
• If lengthy then attach as a separate 

addendum to the Brief.
• Cite to APAs to support your position

PREHEARING BRIEF [FORM 58]

5. Legal Issues:
• List all appropriate statutes dealing with 

issues at hearing.
• List specific case law on each issue
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PREHEARING BRIEF [FORM 58]

6. Unusual problems:
• List any issues not specifically addressed 

as facts of the case including outstanding 
motions, subpoenas, or request to leave 
record open.

PREHEARING BRIEF [FORM 58]

7. Witnesses:
• List all witnesses you intend to call at the 

hearing including claimant, specific 
employer witness, or doctor.

• Designate if witness is an expert.
• If not listed, the other side can object to 

you calling them as a witness to the 
hearing.

• Remember to subpoena witness if you 
want to compel attendance at hearing
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PREHEARING BRIEF [FORM 58]

8. Exhibits:
• List any documentation not from a 

medical provider including depositions, 
employer file, SCDEW records, and 
correspondence. 

PREHEARING BRIEF [FORM 58]

9. Medical Records:
• List any and all medical records you are 

submitting by provider/doctor with date 
range and page numbers.
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PREHEARING BRIEF [FORM 58]

10. Treating doctors:
• List all treating doctors and providers in 

this case

PREHEARING BRIEF [FORM 58]

11. Impairment Rating:

• List all ratings from all doctors including an IME doctors

12. Amend: If you are asserting a new position/issue not already on your 50, or 
21, indicate at this line.
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APAs

• Submission of APAs governed by S.C. Code 
Ann. Sec. 1‐23‐330 and Reg. 67‐612.

1‐23‐330(1)

• Irrelevant, immaterial or unduly repetitious 
evidence shall be excluded. Except in 
proceedings before the Industrial 
Commission the rules of evidence as applied 
in civil cases in the court of common pleas 
shall be followed. 
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1‐23‐330(1)

• Hearsay testimony may be admissible in 
workers comp matters if corroborated by 
facts, circumstances or other evidence.  
Hamilton v. Bob Bennett Ford, 339 SC 68 
(2000)

1‐23‐330(1)

• Agencies shall give effect to the rules of 
privilege recognized by law. Objections to 
evidentiary offers may be made and shall be 
noted in the record. Subject to these 
requirements, when a hearing will be 
expedited and the interests of the parties will 
not be prejudiced substantially, any part of the 
evidence may be received in written form;
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1‐23‐330(2)

• Documentary evidence may be received in 
the form of copies or excerpts, if the original 
is not readily available. Upon request, parties 
shall be given an opportunity to compare the 
copy with the original; 

1‐23‐330(3)

• Any party may conduct cross‐examination;

• (This includes the Commissioner)
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1‐23‐330(4)

• Notice may be taken of judicially cognizable 
facts. In addition, notice may be taken of 
generally recognized technical or scientific 
facts within the agency's specialized 
knowledge. 

1‐23‐330(4)

• Parties shall be notified either before or 
during the hearing or by reference in 
preliminary reports or otherwise of the 
material noticed including any staff 
memoranda or data, and they shall be 
afforded an opportunity to contest the 
material so noticed. The agency's experience, 
technical competence and specialized 
knowledge may be utilized in the evaluation of 
the evidence.
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Admission of Expert’s Report as 
Evidence (Reg. 67‐612)

• 67‐612(D): Any report submitted to the 
opposing party in accord with B(1) or B(2) 
above shall be submitted as an APA exhibit at 
the hearing unless withdrawn with the 
consent of the other party, and the non‐
moving party shall submit only reports not 
submitted by the moving party. The actual 
report shall not be filed with the Commission 
prior to the hearing.

Admission of Expert’s Report as 
Evidence (Reg. 67‐612)

• 67‐612(E): Failure to provide reports and 
notices as required under this section may
result in the exclusion of such reports from 
the evidence of the case. This paragraph shall 
not be construed to limit the discretionary
authority of a Hearing Commissioner to 
accept reports, depositions or other evidence 
at the conclusion of the scheduled hearing 
pursuant to subsection J below.
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Admission of Expert’s Report as 
Evidence (Reg. 67‐612)

• J. All available evidence and testimony shall be presented at 
the scheduled hearing or a party must move for an 
adjournment according to R.67‐613:

– (1) The Commissioner may adjourn the hearing, and 
testimony of a necessary witness unable to appear at the 
scheduled hearing may be presented by deposition or at a 
hearing reconvened at a later date. 

– (2) The Commissioner may order the party moving for 
adjournment to take the de bene esse deposition of the 
expert. The Commissioner may order the party moving for 
adjournment to pay hearing costs if it is necessary to 
reconvene. 

How Should I Submit APAs?
• http://www.wcc.sc.gov/commissioners/preferences

• G. The following rules in this subsection shall govern the format in 
which Administrative Procedures Act (APA) exhibits are submitted 
into evidence. Each APA or set of APA's shall have:

– (1) An index sheet listing the APA number, name of the provider, 
dates of service and number of pages in the APA, with the 
records from each medical provider identified in groups, as APA 
#1, APA #2; etc. The reports of each expert shall be arranged in 
either chronological or reverse chronological order.

– (2) A consecutive number beginning with the first page of APA 
#1 and continuing through the final page of the last APA 
submitted.
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What to Expect at the Hearing?

• Be prepared for a “pre‐trial” meeting with 
Commissioner with other attorney

• You may have opportunity to put your client’s 
position on the record before testimony starts

• No time limit on hearings (but give the 
Commissioner’s office a heads up if going to go 
long)

• Commissioner may rule at conclusion of the 
hearing 

• No Closing Arguments

Hearing Procedure

• Held in county where accident occurred

• Held before one of seven  commissioners

– appointed by Governor (consent of Senate)

– six‐year terms

– get to know your Commissioners

• some rule from bench / others send out ruling  with 
instruction for one party to draft order

• if drafting, get a copy of the transcript
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Hearing questions

• Age

• Education

• Work background

• Marital status/children

• Disputed issues….

Disputed issues

• Notice

• Compensability

• Medical treatment

• Lost time from work

• Compensation rate

• Permanency
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APPEALS

• Application for review of decision within  14 
days

– Form 30

– Questions presented on appeal

– $150 filing fee

– proof of service

• Appeals heard by 3 commissioner panel

What If You’re Not Ready

• 67‐609(A) allows a claimant to withdraw a Form 50 or 
Form 52 once as a matter of right with leave to renew.

• 67‐609(C):  Withdrawing a Form 50 or Form 52 the 
second time without good cause may operate as a 
voluntary dismissal of the claim when the form is 
withdrawn by a claimant who has once withdrawn a 
Form 50 or Form 52 based on the same set of facts, 
and, in the opinion of the Commissioner, the form is 
withdrawn merely for the purpose of delay.

• Bottom line: Don’t file your 50 unless you KNOW you 
can be ready before the hearing!
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Questions?

Workers’ 
Compensation

Hearing 
Preparation

Michael W. Burkett, Esquire 
Allison P. Sullivan, Esquire

97



Mediation  
And 

Settlement 
 
 

Landon “Rocky” Hughey 
Andrea C. Roche 

 
 

2019 Workers’ Compensation  

Practice Essentials  

 

98



8/5/2019

1

Workers’ Compensation 
Essentials:

MEDIATION
& 

SETTLEMENT
Landon “Rocky” Hughey, Esq.

Andrea C. Roche, Esq.

• May 2013, WCC approved new mediation regulations 67-
1801 - 67-1809, which provide that certain types of cases 
must be mediated

• A Commissioner may order mediation in any given claim
• Result has been that many more cases go to mediation
• The large majority of cases do settle at mediation 
• Good mediation practice from all sides to a workers’ 

compensation claim help to achieve favorable outcomes for 
the parties 

Mediation
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Mediation Regulations
67-1801

• Purpose of regulations is to afford a meaningful opportunity 
to the parties to achieve an efficient and just resolution in a 
timely and cost-effective manner

• Commissioner may order mediation in any claim
• Commissioner may appoint “duly qualified” mediator
• Commissioner may or may not retain jurisdiction of the file 
• Ability to order mediation is not limited to cases subject to 

mandatory mediation 

Mediation Regulations
67-1802

Claims subject to mandatory mediation:
• Allegation of permanent and total disability;
• Occupational disease claims;
• Third-party lien reduction claims;
• Contested death claims;
• Mental/mental injury claims;
• Concurrent jurisdiction claims under Act and Federal 

Longshore and Harbor Workers Act.
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Mediation Regulations
67-1803

• The parties may request mediation on Form 21, Form 50, 
Form 51 or the response to the Form 21 (Form 22)

• Strategy may be involved with requesting mediation when 
further discovery is needed

• Common scenario: Form 21 is filed to stop TTD and Form 
22 is filed alleging permanent and total disability and/or 
requesting mediation

• Commission encourages mediation in most cases

Mediation Regulations
67-1804

• Parties may consent to duly qualified mediator or WCC
appoints

• Mediator must be certified as a mediator by the certification 
process established by the SC Bar (doesn’t have to be a 
lawyer)

• Must select a mediator within 10 days of filing of the Form 
51 or response to the Form 21

• Must notify the WCC of mediator and date
• Mediation must be completed within 60 days, unless 

otherwise agreed by parties
• Commission will set for hearing if not mediated 
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Mediation Regulations
67-1805

• In addition to attorneys being present, each party shall 
provide a representative to attend in person or by 
telephone

• Representative shall have the authority to enter into 
negotiations in good faith

• If available by phone, the representative must be available 
throughout the mediation

• Notice shall be provided to the other side if attendance is to 
be by telephone

Mediation Regulations
67-1806

• Communications at mediation are confidential
• Communications or statements cannot be disclosed by any 

party (or mediator) as evidence in a proceeding
• An executed settlement agreement is not subject to these 

limitations
• Mediator cannot be called as a witness
• Mediator’s notes cannot be used as evidence or become 

part of the Commission file
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Mediation Regulations
67-1807

• Expenses are shared by the parties
• Parties can agree to some other arrangement
• Commission may also order alternative arrangement for 

expenses 
• Frequently, the Employer / Carrier will use payment of the 

mediator’s bill as leverage if the parties reach an 
agreement to settle the claim

• With more mediations and more mediators (some more 
experienced than others), expenses of mediations can vary 

Mediation Regulations
67-1808

• WCC can assess penalties
• Any party who refuses to act in food faith may be subject to 

a fine
• Fine may not exceed cost of mediation
• Party may file a Motion for a Rule to Show Cause for 

purposes of assessing fines
• Set before the Jurisdictional Commissioner
• Parties have a right to appeal to Full Commission
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Mediation Regulations
67-1809

• Form 70 must be filed
• Identifies mediator
• Outlines issue and outcome of mediation
• If settled, identifies terms of settlement
• Outlines cost of mediation
• Identifies how costs were paid 
• Form 70 does not become part of the WCC file

Prior to Mediation

• Mediator will provide letter outlining fees and will likely 
request a short summary of the claim

• Summaries will be kept confidential upon request of party
• Summaries help the mediator to understand the issues 

prior to mediation
• Pre-Mediation phone conferences are often helpful
• Do not ignore Mediator’s request for information – it 

increases the chance of success at mediation
• If pressed for time, a short e-mail or phone call will suffice
• Mediator provides mediation agreement for review with 

clients
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What Happens at a Mediation?

• Mediation typically begins with introductions
• Often held at mediator’s office – but can be held elsewhere 
• Introductions allow for face-to-face meeting and provides a 

human element to the claim
• Parties can outline position in a non-threatening manner
• Can serve as “day in court” for either side
• Styles vary, but at times a less adversarial approach is 

helpful at mediation
• It is helpful to manage client expectations as to what to 

expect in introduction 

Mediation (Continued)

• After introductions, typically break into separate rooms or 
caucuses  

• Confidential information may be shared with the mediator 
to help with settlement

• Mediator works to move negotiations forward
• Parties must keep an open mind – remind parties they will 

not get everything they want
• Successful mediation required compromise 
• May concede points at mediation that you would not at a 

hearing
• Mediator will point out weaknesses of case and ask 

questions about probabilities 
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Mediation Conclusion

• If settlement is reached, mediator typically brings the 
parties back together

• Finalize terms of agreement and sign mediation agreement
• Mediator will provide copies of agreement to the parties
• Mediator files Form 70 with WCC

Practice Tips for Attorneys

• Manage client expectations prior to mediation as to 
process, introductions, claim value, merits of case

• Think about your mediator – some are more experienced, 
some more costly, some more available – each case is 
different 

• PREPARE for mediation – your client may know the case 
better than you and it won’t take long to find out 

• *** Claimant’s attorneys – get demands out early and 
share information (voc report, IME, etc.) – last minute 
ambush does not help ***

• *** Defense attorneys – get evaluations out EARLY and 
HAVE DECISION MAKER PRESENT – telephone attendance 
greatly reduces chance of settlement ***
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Practice Tips for Attorneys (Cont.)

• Even if decision maker is not present, have someone attend 
on behalf of the Employer – this is helpful to all parties to 
the claim, even if it does not settle at mediation (higher ups 
and carrier may tire of hearing the message from you)

• Prepare your mediation statement and understand the 
audience – attacking the other side is often not helpful 

• Work with the mediator and don’t just focus on strengths 
• Don’t focus on hardball tactics and future litigation – you 

are here to mediate 
• Understand what it is your client wants – it may open 

avenues to settlement 
• Help your client to understand risks – gray areas in WC

Tips for Mediators

• Contact the parties prior to mediation
• Review documents and pre-mediation statements
• Understand the style of the lawyers
• Have parties focus on the aspect of CONTROL – they lose 

some control at a hearing
• Do everything you can to have decision makers present 
• Pay attention to litigants and show a personal side – this 

can be particularly true with Claimants who can be 
intimidated by the process 

• Show empathy, respect and attention to the importance of 
the case (for both businesses and injured workers)

• Don’t take sides 
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Tips for Mediators

• Consider bracketing (If Mr. Owens would decrease his 
demand to $100,000.00, would you be willing to increase 
your offer to $60,000.00?)

• Reframe the issues – move away from who is “right” and 
focus on the goals of the parties

• Help each side to understand the interests and goals of the 
other side, where appropriate 

• Ask counsel about probabilities / downside when a hard line 
is drawn

• Thank the parties for the chance to mediate the case
• Consider staying on file if resolution is not reached 

Settlement

• Two ways to settle a case in South Carolina – clincher (full 
and final) or Form 16A

• Advantages to both – be sure you know which one is 
appropriate in any given situation 

• Future medicals are closed on a clincher – with a Form 16A 
certain medical care can remain open for one year, or 
longer

• Form 16A is similar to an award at a hearing – Claimant will 
have one year from date of last payment to file for a 
change of condition 
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FORM 16A Settlement

• After Claimant reaches MMI, may settle on a Form 16A
• If each party is represented, appearance before a 

Commissioner is not required
• Claimant retains the right to file for a change of condition
• By signing the Form 16A, the Employer does not agree to 

any future payments unless the form says otherwise 
• Parties agree to compensation rate, permanent partial 

disability (PPD), scarring
• Future medicals must be clearly stated on Form 16A
• Example: 10% to the leg (195 weeks * .10) x comp rate = 

award.  10% to leg at $500 comp rate = $9,750.00 (19.5 
weeks x $500)

Future Medicals – Form 16A

• Earlier today we discussed 42-15-60, which addressed time 
period for medical treatment

• When a case is settled on a 16A, the Employer is not 
required to provide further medical after one year from full 
payment unless the form specifically provides otherwise.

• Medical treatment or modalities must be set forth with as 
much specificity as possible 

• In no case shall the employer provide treatment after a 
lapse in medical care for one year unless the settlement 
agreement specifically states otherwise or reasonable 
attempts where made by the Claimant 
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Claimant Practice Tips for Form 16A / 
Future Medicals

• For Claimant’s attorneys: be sure you clarify what medical 
is being recommended by the doctor 

• Form 14B’s can be confusing – doctor will often say “may” 
at bottom of Form 14B after checking “will”

• Be sure you get as specific as you can as to the medical 
being recommended by the doctor

• You may need to pay for a conference with the doctor, a 
meeting and/or a deposition 

• Understand how specific the statute is
• In some cases with significant, specific medicals you may 

consider a Consent Order that serves as a Form 16A (this 
allows more flexibility with the language)

Unrepresented Claimants
Informal Conference

• Rather than a clincher, these are settled on a Form 16A
• Does not require an attorney to be present like a clincher 

conference 
• Typically before Deputy Commissioner 
• Offer made by Defendants and agreement will be reviewed 

by Deputy Commissioner 
• If medicals are over $50,000.00 it must go before the 

Jurisdictional Commissioner 
• Cost-effective means to get claims resolved
• Often times seen with Claimant who is still working for the 

same employer 
• If case does not settle, it is set for a hearing 
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Clincher Settlements – Full and Final

• Paying more for a clincher, as you are closing out future 
medicals and the change of condition

• Perhaps undervalued from the carrier side – no longer have 
to pay attorneys, doctors, benefits to the Claimant, etc.

• Clincher documents must include facts of case, nature of 
injury, date of injury, settlement amount, terms of payment 
and signatures of Claimant, his/her attorney (if any) and 
the attorney for the Employer/Carrier

• If both sides are represented, clincher is filed with WCC and 
does not require Commission approval 

• A clincher agreement is binding 
• Doubtful and disputed clincher – no payment of medicals

Unrepresented Claimants
Clincher Conference

• A clincher conference must be requested if an agreement is 
reached with a pro se Claimant

• WCC requires a Form 14B – want to see future medicals
• Must go in front of a Commissioner and will be closely 

scrutinized 
• Must have cost projection for future medicals or hardware 

removal in front of most Commissioners 
• Commissioners will not buy argument that lower settlement 

reflects what the Claimant would get if represented 
• PRACTICE TIP – settle for a fair amount up front to reduce 

costs in the long run – carriers do not get a bargain 
because unrepresented (Commission is not going to let you 
take advantage of anyone)
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Resignations / Confidentiality Clauses 
in Clincher Agreements 

• Often, the employer will ask for a resignation and release of 
any employment claims with a clincher

• Both sides should be careful as employment issues can be 
complex – best to engage employment counsel

• Problems can arise if the Claimant is not interested in 
resigning 

• There is no mechanism to force a Claimant to resign at a 
hearing – the Commission does not have jurisdiction over 
employment law matters

• Consideration for resignation is paid separately, document 
is separate and not filed with the Commission

• Confidentiality clauses may be included, but not 
enforceable at the Commission

Utica-Mohawk / James v. Anne’s 
Language in Clincher

• Often the clincher will include language that pro-rates the 
award over a Claimant’s life expectancy 

• A Claimant’s Social Security benefits can be reduced if they 
are awarded a lump sum without proration 

• In James v. Anne’s, the Supreme Court held the 
Commission has the power to include this proration 
language in an Order, as it is in the best interests of a 
Claimant 

• Be sure to consider Utica-Mohawk language where 
appropriate in both Form 16A and clincher settlements 
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Medicare Issues with Settlement 

• All parties to a claim have responsibilities to protect 
Medicare’s interests when resolving cases with future 
medical expenses

• Medicare issues can be extremely complex and the law is 
not always clear as to what is required – MSA’s are only 
needed in certain situations 

• A Medicare Set-Aside (MSA) is a financial arrangement that 
allocates a portion of a settlement to pay for future medical 
services related to a claim 

• The MSA must be depleted before Medicare will pay for any 
treatment

• MSA’s are usually provided by third-party vendors 

Medicare / MSA’s

• The Center for Medicare and Medicaid Services (CMS) will 
only review MSA’s if: (1) the Claimant is a Medicare 
beneficiary and the total settlement amount is over 
$25,000.00 or (2) the Claimant has a reasonable 
expectation of Medicare enrollment within 30 months and 
the total settlement is over $250,000.00

• The result is that CMS tells us to always protect their 
interests, but only reviews certain cases 

• Be sure your are knowledgeable about Medicare issues 
before settling a workers’ compensation claim

• Issues arise with self-administration versus professional 
administration (is your client able to handle the funds)? 
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Medicare (Continued)

• MSA is not required if future medicals are not being settled
• Form 14B can cover you here – did the doctor say the 

Claimant needed further medical?
• If settling on a doubtful and disputed basis and medicals 

have not been paid, MSA is usually not a concern
• Medicare specialists are available for consultation on 

complex cases
• If carrier settles with MSA requiring CMS approval, will 

typically agree to either fund a higher recommend amount, 
or leave medicals open

• Visit www.cms.gov for additional information
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