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OBJECTIVES 

1. Yours? Mine?  

 Address legal ownership of embryos as viewed by other jurisdictions.  

2. Ours? 

 Identify existing South Carolina case law that supports/refutes parental recognition 
in same sex relationships when assisted reproduction is used for family building. 

 Identify what elements may be important to the Family Court for purposes of 
analysis. 

 Recognize legal analysis used by other jurisdictions for parental 
rights/responsibilities assessment. 

 Suggest legal options that may help same sex clients secure parental rights in South 
Carolina. 



LEGGO MY EGG-O! 

Who gets the embryos when the relationship cracks? 



YOURS? MINE? 

Other jurisdictions have addressed disputes arising over ownership of embryos by 
first identifying that embryos are property. 

Reported cases from other jurisdictions which have categorized embryos as 
property include: York v. Jones, 717 F.Supp. 421 (E.D.Va 1989); Davis v. Davis, 842 
S.W.2d 588 (Tenn. 1992); Hecht v. Superior Court of California, 16 Cal.App.4th 
836(Cal. 1993); Hall v. Fertility Institute of New Orleans, 647 So.2d 1348 (La. 1994); 
Kass v. Kass, 696 N.E.2d 174 (N.Y. 1998); and Jeter v. Mayo Clinic Arizona, 121 P.3d 
1256 (Ariz. 2005). 

The court in Davis said it best by stating, “[w]e conclude that preembryos are not, 
strictly speaking, either "persons" or "property," but occupy an interim category 
that entitles them to special respect because of their potential for human life. 



YOURS? MINE? [CONT.] 

Consequently, the end result of  
ownership disputes between couples 
has resulted in three different tests:  

1) Prior written agreement.  Kass v. 
Kass, 673 N.Y.S.2d 350 (NY 1998).  

2) Balancing the Interests. Davis v. 
Davis, 842 S.W.2d 588 (Tenn 1992). 

3) Contemporaneous Mutual Consent. 
In re Marriage of Witten, 672 N.W.2d 
768 (Iowa 2003). 



YOURS? MINE?   
       NOPE, MINE! 

The only “trump” card that could cause one party to 
prevail against these tests may be a showing of 
“exigent circumstances.”  In such circumstances, a 
right to procreate actually transcends a right of 
privacy. Reber v. Reiss, 2012 PA Super 86 
(2012)(holding that exigent circumstances exists 
where wife, a cancer survivor, has only one chance 
for a biological child was using the embryos created 
with her former husband.) 

Because SC has no existing caselaw on ownership of 
embryos, our courts will likely look to other 
jurisdictions for guidance.  Regardless of which test 
a SC court uses, it will be imperative to show 
exigent circumstances, if such exist, for a party to 
prevail. 



NICK LOEB V. SOFIA VERGARA 

Created embryos during previous relationship. 

Two failed transfers to surrogate.  Two remaining 
embryos exist. 

Loeb is suing for right to own embryos and use 
without  Vergara’s  permission. 

Vergara is relying upon the embryo disposition 
agreement with clinic that states there must be 
mutual consent for future use of the embryos. 

No exigent circumstances claimed by Loeb. 

Trial will take place in Jan. 2017. 



PARENTAGE FOR SAME SEX 
COUPLES USING ART 



OURS? 
 

THE CONSTITUTIONAL RIGHT OF PARENTAGE 

The liberty interest at issue in this case - - the interest of parents in the care, custody, and 
control of their children -- is perhaps the oldest of the fundamental liberty interests 
recognized by the Supreme Court. Troxel v. Granville, 530 U.S. 57 (2000). 

SC courts have recognized the right of parentage is Constitutionally protected, so long as 
you seize it. “Opportunity interest is constitutionally protected only to the extent that the 
biological [mother] who claims protection wants to make the commitments and perform 
the responsibilities which give rise to a developed relationship, because it is only the 
combination of biology and custodial responsibility that the Constitution ultimately 
protects.”  Abernathy v. Baby Boy, 313 S.C. 27, 28, 437 S.E.2d 25, 31 (1993).  

However, a constitutional right can be expressly waived where said wavier was knowingly 
and intelligently made.  Brady v. United States, 397 U.S. 742, 748,  90 S.Ct. 1463, 25 L.Ed.2d 
747 (1970) ("Waivers of constitutional rights not only must be voluntary but must be 
knowing, intelligent acts done with sufficient awareness of the relevant circumstances and 
likely consequences.") Id. 



IN SOUTH CAROLINA, THERE IS NO MARRIAGE 
PRESUMPTION FOR SAME SEX COUPLES 

On June 26, 2015, the Supreme 
Court in Obergefell issued its 
ruling requiring all states to issue 
marriage licenses to same-sex 
couples and to recognize same-
sex marriages validly performed 
in other jurisdictions. The 
holding effectively legalized 
same-sex marriage throughout 
the United States, and its 
possessions and territories.  

However, same sex marriage 
has not been extended to the 
parental presumption in many 
states, including South Carolina. 



LEGAL PRESUMPTIONS IN SOUTH 
CAROLINA 

In South Carolina, when a woman gives birth to a 
child, she is presumed to be the legal mother and if 
she is married, her husband is presumed to be the 
legal father.  

Therefore, for heterosexual couples, if using 
surrogacy, egg donation, sperm donation, etc., they 
must legally establish parentage and terminate the 
parental rights of the surrogate, her husband, and/or 
gamete donors through the courts. 

Likewise, same sex couples must also take additional 
steps to affirm their parental rights to the exclusion 
of others. 



EGG DONOR V. EGG PROVIDER 

For lesbian couples using ART, the “poison apple” is found in medical consent forms which 
routinely address an egg provider as “egg donor,” signing away her rights of parentage. 

 “I HEREBY WAIVE AND RELINQUISH ANY CLAIM WHATSOEVER TO THE DONATED 
EGGS OR TO ANY OFFSPRING THAT MAY RESULT FROM THEM. I UNDERSTAND THAT 
ONCE THE EGGS ARE REMOVED FROM ME AND HAVE BEEN INSEMINATED BY THE 
SPERM OF THE HUSBAND OR SPERM DONOR. . . I UNDERSTAND THAT, UPON 
DONATION, I HAVE NO FURTHER RIGHTS, CLAIMS, RESPONSIBILITIES OR 
OBLIGATIONS FOR THE EMBRYO(S) OR ANY OFFSPRING RESULTING FROM EGG 
DONATION OR ANY RIGHTS OR CLAIMS AGAINST THE RECIPIENT . . . I AGREE NOT TO 
SEEK ANY COURT ORDER OR INSTITUTE ANY ADVERSARY PROCEEDINGS AGAINST 
THE RECIPIENT COUPLE OR SOUTHEAST FERTILITY SPECIALISTS TO ESTABLISH 
PARENTAL OR OTHER RIGHTS TO THE RESULTING EMBRYO(S) OR ANY OFFSPRING 
WHICH MAY HAVE BEEN BORN AS A RESULT OF EGG DONATION” 



RIGHTS VS. RESPONSIBILITIES? 

Even for gay couples, a non-genetic spouse must 
affirm parentage, post birth, to protect his or her 
rights as martial status alone will not bestow him or 
her with parental rights. 

Without affirming parentage, a non-genetic spouse 
has no right of visitation or custody, nor obligation to 
provide child support. 

Furthermore, without the intended parents solidifying 
parental rights through the family court, the 
surrogate, egg donor and/or sperm donor may retain 
legal rights of parentage, which could result in support 
obligations in the future.  



SOUTH CAROLINA FOLLOWS “INTENT  
BASED PARENTAGE” FOR COUPLES USING ASSISTED 
REPRODUCTIVE TECHNOLOGY 
 

In re Baby Doe, 353 S.E.2d 877, 291 S.C. 389 (1986). 



“INTENT TO PARENT” TAKES ROOT IN 1986 

Intent based parenting evolved in South Carolina under In re Baby Doe.  The matter 
involved the first known case of paternity challenged in an assisted reproduction 
setting.  Husband consented to Wife’s use of a sperm donor to conceive due to his 
prior vasectomy.  The parties separated a few years after the birth of the child and 
Husband sought to contest paternity to avoid child support payments.  Husband 
asserted that absent his written consent, he could not be declared the father of a 
child born through artificial insemination.   

However, the supreme court affirmed the family court, holding that, “a husband 
who consents for his wife to conceive a child through artificial insemination, with the 
understanding that the child will be treated as their own, is the legal father of the 
child born as a result of the artificial insemination and will be charged with all the 
legal responsibilities of paternity, including support.” Id. at 878. 



IN 1993, “BIOLOGY + ACTION” IS AFFIRMED 
BY OUR STATE SUPREME COURT 

In Abernathy v. Baby Boy, 313 S.C. 27, 437 S.E.2d 25 (1993), the Plaintiff Father 
sought custody rights to his son born out of wedlock.  During the pregnancy, he 
made substantial effort to support the birth mother and his unborn child.  His 
efforts were thwarted by the birth mother.  Later, the mother attempted to place 
the child for adoption.  Father contested the adoption action and provided proof of 
his efforts to support the mother and child during the pregnancy and post birth. 
Ultimately, the Court held that “opportunity interest is constitutionally protected 
only to the extent that the biological father who claims protection wants to make 
the commitments and perform those responsibilities which give rise to a 
developed relationship, because it is only the combination of biology and custodial 
responsibility that the Constitution ultimately protects.”  Id. at 28, 31.   

Applying the reasoning of Abernathy under an equal protection standard, the 
same can also be true for asserting rights of maternity. 



COURTS CAN CONSIDER “ALL OF THE 
CIRCUMSTANCES” 

Let’s also not forget, when 
determining the best interest of a 
child, all the conflicting rules and 
presumptions should be weighed 
together with all of the 
circumstances of the particular 
case, and all relevant factors must 
be taken into consideration. Ford v. 
Ford, 242 S.C. 344, 130 S.E.2d 916 
(1963). 

Why is this important? 

How can “intent” be satisfied? 



ACROSS THE COUNTRY. . .  

There is an increase in custody litigation among same sex couples. 

While the overarching principle is “best interest of the child," there is no 
“bright line” test.  Each case has been evaluated differently. 

Common factors evaluated by the courts: 
Was the couple married or in a legally recognized relationship? 
How long were they together? 
What kind of forms did they sign with the fertility clinic? 
What other legal steps did they take? 
Did they, in fact, co-parent the child for a substantial amount of time? 



FLORIDA 



D.M.T. V. T.M.H., 129 SO.3D 320 (2013) 

In Florida, the supreme court applied the concept of “biology plus action” when evaluating 
parentage in a lesbian relationship.   

A lesbian couple were in a long term relationship, agreed to jointly conceive and raise a 
child together as equal parents, and engaged in cross egg fertilization with donor sperm.   

Consequently, the egg provider signed all the standard “Egg Donor Consent” forms which 
acknowledged a relinquishment of parental rights. 

Conversely, the parties advised the fertility doctor of their joint plans and received 
psychological counseling to prepare them for parenthood. 

Post birth, the parties jointly introduced “their daughter” and for seven (7) years, each took 
an active role in the child’s upbringing. 

However, when the relationship deteriorated, the birth mother absconded to Australia 
with the child. 



D.M.T. V. T.M.H., 129 SO.3D 320 (2013) 
CONT'D 

Ultimately, the Florida supreme court recognized T.M.H.’s (egg provider's) parental rights, 
despite the fact that she signed donor consent forms at the fertility clinic at the time of the 
egg retrieval.  The Florida court premised that “a biological connection gives rise to an 
inchoate right to be a parent that may develop into a protected fundamental constitutional 
right based on the actions of the parent.”  Id. at 338 (citing Baby E.A.W., 658 So.2d at 966-
67)(emphasis added).  With this foundational reasoning, the court held, 

In this case, the biological connection between mother and daughter is not in dispute.  
D.M.T., 79 So. 3d at 789.  Additionally, T.M.H. and her former partner, D.M.T. 
demonstrated an intent to jointly raise the child through their actions before and after 
the child’s birth, and T.M.H. actively participated as a parent for the first several years of 
the child’s life.  Importantly for constitutional purposes, T.M.H. also assumed full 
parental responsibilities until her contact with her child was suddenly cut off. 

Id. 



CALIFORNIA 



K.M. V. E.G., 119 P.3D 673 (2005) 

In California, the supreme court held that “A woman who supplies ova to be used to 
impregnate her lesbian partner, with the understanding that the resulting child will be 
raised in their joint home, cannot waive her responsibility to support that child.  Nor can 
such a purported waiver effectively cause that woman to relinquish her parental rights.” Id. 
at 72. 

K.M. and E.G. began dating in 1992 and became registered partners in San Francisco in 
1994. 

Due to her poor egg quality, E.G. agreed to accept donated eggs from K.M. and use 
anonymous donor sperm to become pregnant. 

Like the Florida case, K.M. signed the egg donor consent forms at the clinic, relinquishing 
her parental rights. 

Ultimately, the court recognized the egg provider’s rights based on several factors. 



K.M. V. E.G., 119 P.3D 673 (2005) CONT'D  

Key factors in the court’s reasoning 
appear to be evidence of the parties’ 
legal status as registered “domestic 
partners” and their express joint intent 
to raise the child in their home at the 
time of the donation.  The court 
viewed their relationship as akin to 
marriage and therefore afforded K.M. 
the status of parent, regardless of the 
signed donor consent forms and in 
light of their express joint intent to 
raise the child in their home. 



NEVADA 



 
 

ST. MARY V. DAMON, 309 P.3D 1027, 129 NEV. ADV. OP 68 (NEV. 2013) 
 

The St. Mary case provides a great example for how same sex couples should navigate 
parentage when engaging in third party reproduction.  The parties in St. Mary provide the 
most evidence of “intent to parent,” as opposed to the aforementioned cases. 

The parties were in a committed lesbian relationship and decided to have a child together, 
using cross egg fertilization and donor sperm. 

Prior to the birth of the child, the parties executed a “Co-Parenting Agreement” which 
provided evidence of their intent to 1) jointly raise the child, 2) jointly support the child, and 
3) provided for responsibilities for the child should their relationship end. 

Once the child was born, the parties filed a post birth action to amend the birth certificate 
to list both women. 

When their relationship later ended, a custody battle ensued. 



 
 

ST. MARY V. DAMON, 309 P.3D 1027,  
129 NEV. ADV. OP 68 (NEV. 2013) (CONT'D) 

 

The court determined that both women 
were the legal mothers of the child based 
on St. Mary’s right as a birth mother and 
Damon’s right created by biology plus 
evidence of their joint intent to raise the 
child together.  Consequently, the court 
held their coparenting agreement 
enforceable and consistent with “Nevada’s 
policy of encouraging parents to enter into 
parenting agreements that resolve 
matters pertaining to the child’s best 
interests.”  Id. at 1036. 



AND RECENTLY IN NEW YORK. . .  

In Matter of Brooke S.B. v. Elizabeth A.C.C. (2016 NY Slip Op 05903)., the state's 
highest court overturned a 25-year-old precedent, finding the previous test "has 
become unworkable when applied to increasingly varied familial relationships." 

A prior ruling  set forth  that in an unmarried couple, the person with no biological 
or adoptive relationship to a child was not that child's "parent" for purposes of 
seeking custody or visitation. Matter of Allison D. v. Virginia M., 77 NY2D 651 Allison 
D. (1991). 



NEW YORK (CONT'D) 

From now on, the New York State Court of Appeals held, "where there is clear and 
convincing evidence that the parties agreed to conceive a child and to raise the 
child together, the non-biological, non-adoptive partner has standing to seek 
visitation and custody under Domestic Relations Law § 70." Brooke S.B., Id. at 15. 

The holding was established in response to two cases in which lesbian couples 
separated and visitation rights for the partner who did not give birth later came 
into doubt.  

Still, the court acknowledged that “the ultimate determination of whether those 
rights shall be granted rests in the sound discretion of the court, which will 
determine the best interests of the child.” Id. 



GIVE ME THE BABY. . .  
(PRE AND POST BIRTH OPTIONS) 

What steps can same sex couples take to 
protect their parental rights? 
Request corrected/edited medical consent 

forms that acknowledge both partners as the 
parents. (Evidence of Intent) 
Enter into a co-parenting agreement prior to 

insemination. (Evidence of Intent) 
File action for parentage immediately 

proceeding birth of child.  (Don’t let your client 
sit on their rights!) 
Remember: Parenting is a verb, not just a 

noun.  Your client will have the protections of 
being a parent if he or she actually parents the 
child. 



POST BIRTH ACTION 

Applying recognition of paternity under an 
equal protection analysis for maternity, lesbian 
couples should pursue TPR of the sperm donor 
and amendment of the birth certificate based 
on genetics in cross-egg fertilization cases.  

For traditional lesbian couples, where one 
partner uses her own eggs and carries, parties 
should pursue TPR of the sperm donor and 
second parent adoption. 

For gay couples, parties should TPR the 
surrogate and egg donor, while completing a 
second parent adoption. 
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BRIEF outline of cases regarding the role of police in schools 

 

4th Amendment:  What is the standard for searches performed at school? 

Cases: 

New Jersey v. T.L.O., 469 U.S. 325 (1985) 

 A warrant and probable cause are not required in a case involving a search by a school 

official for a school disciplinary purpose.  All that the school official needs is reasonable 

suspicion of a school rule violation. 

 Supreme Court explicitly notes it is not deciding what standard to apply to a search by a 

police officer at school. 

Two big post-T.L.O. shifts: 

1) Increased presence of police officers at school 

2) School policies which require disclosing evidence of certain behaviors to law enforcement, 

and wider use of statutes criminalizing school misbehavior 

In re Thomas B.D., 486 S.E.2d 498 (S.C. Ct. App. 1997) 

 Applies probable cause to a regular police officer (not a S.R.O.) performing a search at 

school. 

State split regarding the standard to apply to searches by or at the behest of a S.R.O. 

 Compare People v. Dilworth, 169 Ill.2d 195, 661 N.E.2d 310 (Ill. 1996) (majority view – SRO is 

more like a school official) and State v. Meneese, 174 Wash.2d 937, 282 P.3d 83 (Wash. en 

banc 2012) (minority view – SRO searches require probable cause).\ 

 No definitive ruling in South Carolina 

 

5th Amendment: When is an interrogation at school custodial? 

J.D.B. v. North Carolina,  564 U.S. 261 (2011) 

 A child’s age is relevant to determining whether he is in custody, as is the school setting.  

“[T]he effect of the schoolhouse setting cannot be disentangled from the identity of the 

person questioned.  A student — whose presence at school is compulsory and whose 

disobedience at school is cause for disciplinary action — is in a far different position than, 

say, a parent volunteer on school grounds to chaperone an event, or an adult from the 

community on school grounds to attend a basketball game. Without asking whether the 

person ‘questioned in school’ is a ‘minor,’ the coercive effect of the schoolhouse setting is 

unknowable.” 

 

 When, if ever, is an interrogation by a SRO at school “custodial”? 

 

No South Carolina case law applies J.D.B. 

 

 



 

Code of Laws of South Carolina 1976 Annotated  

Title 59. Education 

Chapter 24. School Administrators 

Article 1. General Provisions 

Code 1976 § 59-24-60 

§ 59-24-60. Requirement of school officials to contact law enforcement authorities when criminal 
conduct occurs. 

Currentness 
 

 

In addition to other provisions required by law or by regulation of the State Board of Education, school 

administrators must contact law enforcement authorities immediately upon notice that a person is engaging or has 

engaged in activities on school property or at a school sanctioned or sponsored activity which may result or results 

in injury or serious threat of injury to the person or to another person or his property as defined in local board policy. 

  

 

Credits 

 

HISTORY: 1994 Act No. 299, § 1. 

  

 

COPYRIGHT (C) 2016 BY THE STATE OF SOUTH CAROLINA 

Code 1976 § 59-24-60, SC ST § 59-24-60 

Current through the 2016 session, subject to technical revisions by the Code Commissioner as authorized by law 

before official publication. 

End of Document 

 

© 2016 Thomson Reuters. No claim to original U.S. Government Works. 
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Document No. 4657 
STATE BOARD OF EDUCATION 

CHAPTER 43 
Statutory Authority: 1976 Code Sections 59-5-60, 59-5-65, and 59-59-10 et seq. 

 
43-279. Minimum Standards of Student Conduct and Disciplinary Enforcement Procedures to be 
Implemented by Local School Districts. 
 
Synopsis:  
 
 The State Board of Education (SBE) proposes to amend R.43-279, Minimum Standards of Student 
Conduct and Disciplinary Enforcement Procedures to be Implemented by Local School Districts to 
include the changes recommended by the Safe Schools Taskforce, which was established by State 
Superintendent of Education, Molly M. Spearman, in November 2015. The amendments will include 
changes in the levels of misconduct, acts of misconduct, disciplinary enforcement procedures, and 
possible consequences. 
 
 Notice of Drafting for the proposed amendments to the regulation was published in the State Register 
on June 24, 2016. 
 
Instructions:  
 
 Replace Regulation 43-279 as printed below. 
 
 
Indicates Matter Stricken 
Indicates New Matter 
 
 
Text: 
 
43-279. Minimum Standards of Student Conduct and Disciplinary Enforcement Procedures to be 
Implemented by Local School Districts. 
 
I. Expectations for Student Conduct in South Carolina Public Schools 
 
 The mission of the SCDE is to provide leadership and support so that all public education students 
graduate prepared for success in citizenship, college, and careers as envisioned by the Profile of the South 
Carolina Graduate. Students in the public schools of South Carolina enjoy the same basic rights of United 
States citizenship as do other United States citizens. The rights of students are supported by the 
responsibility to insure that the rights of others are respected. This regulation is adopted with the intent to 
better assure that the opportunity to enjoy the benefits of public education is available to all those 
attending the public schools of the state of South Carolina. 
 
II. Previously Adopted School District Discipline Policies 
 
 This regulation is established as a uniform system of minimum disciplinary enforcement for the school 
districts of South Carolina. School districts that previously have adopted discipline policies that are 
consistent with and contain the elements included in this regulation may retain their local policies as 
adopted. 
 



2 
 

III. Levels of Student Misconduct 
 
 A. The levels of student misconduct considered in this regulation are arranged by degrees of 
seriousness. The levels are arranged from the least serious to the most serious. 
 
 B. Three levels of student misconduct are identified: disorderly conduct behavioral misconduct, 
disruptive conduct, and criminal conduct. The levels are defined in this regulation. 
 
 C. This regulation includes a listing of possible consequences and/or sanctions for the three levels of 
student misconduct. As the levels increase in seriousness, the severity of possible disciplinary 
consequences and/or sanctions increases. 
 
 D. Suggested sanctions consequences within the Level I misconduct category range from verbal 
reprimand to in-school suspension detention. Level II misconduct includes sanctions ranging from 
temporary removal from class to expulsion, while. Level III misconduct includes sanctions ranging from 
out-of-school suspension to appropriate action within the criminal justice system. 
 
 E. A local school board, in its discretion, may authorize more stringent standards and consequences 
than those contained in this regulation. 
  
IV. Minimum Standards 
 
 A. Disorderly Conduct Behavioral Misconduct-Level I 
 
  1. Disorderly conduct Behavioral misconduct is defined as those activities engaged in by student(s) 
which tend to impede orderly classroom procedures or instructional activities, orderly operation of the 
school, or the frequency or seriousness of which disturb the classroom or school. The provisions of this 
regulation apply not only to within-school activities, but also to student conduct on school bus 
transportation vehicles, and other school-sponsored activities. 
 
  2. Acts of disorderly conduct behavioral misconduct may include, but are not limited to: 
 
   a. Classroom tardiness; 
 
   b. Cheating on examinations or classroom assignments; 
 
   c.  Lying; 
 
   d. Acting in a manner so as to interfere with the instructional process; 
 
   ed. Abusive language between or among students; 
 
   fe. Failure to complete assignments or carry out directions; comply with directives from 
school/district personnel or agents (to include volunteer aides or chaperones); 
 
   gf. Use of forged notes or excuses; 
 
   hg. Cutting class; 
 
   ih. School tardiness; 
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   ji. Truancy (three consecutive unlawful absences from school or a total of five unlawful absences); 
 
   kj. Possession of an electronic communication device (including, but not limited to, cell phones, 
tablets, computers, and iPods) inconsistent with school board policy. An electronic communication device 
is a device that emits an audible signal, vibrates, displays a message, image or otherwise summons or 
delivers a communication to the possessor; 
 
   lk. Other disorderly acts of behavioral misconduct as determined and communicated by local 
school authorities. 
 
  3. The basic enforcement procedures to be followed in instances of disorderly conduct behavioral 
misconduct are: 
 
   a. Upon observation or notification and verification of offense acts of behavioral misconduct, the 
staff member should take immediate action to rectify the misconduct. The staff member should apply 
impose an appropriate consequence sanction, and should maintain a record of the misconduct and the 
sanction consequence. 
 
   b. If, either in the opinion of the staff member or according to local school board policy, a certain 
misconduct is not immediately rectifiable, the problem should be referred to the appropriate administrator 
for action specified by local school board policy. 
 
   c. The administrator should meet with the reporting staff member, and, if necessary, the student 
and the parent or guardian, and impose the appropriate consequence and/or establish an intervention plan 
and/or behavioral contract. effect the appropriate disciplinary action. 
 
   d. A complete record of the procedures should be maintained. 
 
  4. Possible sanctions consequences to be applied in cases of behavioral misconduct may include, but 
are not limited to: 
 
   a. Verbal reprimand; 
 
   b. Withdrawal of privileges; 
 
   c. Demerits; 
 
   d. Detention (silent lunch, after school, weekends, or another time that does not interfere with the 
instructional day); 
 
   e. Corporal punishment; 
 
   f. In-school suspension; 
 
   ge. Other sanctions consequences as approved and communicated by local school authorities. 
 
 B. Disruptive Conduct-Level II 
 
  1. Disruptive conduct is defined as those activities engaged in by student(s) which are directed 
against persons or property, and the consequences of which tend to endanger the health or safety of 
oneself or others in the school. Some instances of disruptive conduct may overlap certain criminal 
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offenses, justifying both administrative sanctions and court proceedings. Disorderly conduct Behavioral 
misconduct (Level I) may be reclassified as disruptive conduct (Level II) if it occurs three or more times. 
The provisions of this regulation apply not only to within school activities, but also to student conduct on 
school bus transportation vehicles, and other school-sponsored activities. 
 
  2. Acts of disruptive conduct may include, but are not limited to: 
 
   a. Violation of a Level I intervention plan and/or behavioral contract; 

 
   ab. Use of an intoxicant; 
 
   bc. Fighting; 
 
   cd. Vandalism (minor); 
 
   de. Stealing; 
 
   ef. Threats against others; 
 
   fg. Trespass; 
 
   gh. Abusive language to staff; 
 
   hi. Repeated refusal to comply with directives from Refusal to obey school personnel or agents 
(such as volunteer aides or chaperones) whose responsibilities include supervision of students; 
 
   ij. Possession or use of unauthorized substances, as defined by law and/or local school board 
policy; 
 
   jk. Illegally occupying or blocking in any way school property with the intent to deprive others of 
its use; 
 
   kl. Unlawful assembly; 
 
   lm. Disrupting lawful assembly; 
 
   n. Inappropriate use of technology (e.g., bullying, harassing, or intimidating other students or 
district employees, plagiarizing copyrighted materials, and accessing inappropriate websites); 
 
   mo. Other acts as determined and communicated by local school authorities. 
 
  3. The basic enforcement procedures to be followed in instances of disruptive conduct are: 
 
   a. Upon observation or notification and verification of an offense, the administrator should 
investigate the circumstances of the misconduct and should confer with staff on the extent of the 
consequences. 
 
   b. The administrator should notify the parent or guardian of the student’s misconduct and related 
proceedings. The administrator should meet with the student and, if necessary, the parent or guardian, 
confer with them about the student’s misconduct and effect impose the appropriate disciplinary action. 
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   c. The administrator may refer the student to the appropriate intervention team to establish 
behavioral management strategies (e.g., restorative justice, counseling, service learning projects) and 
propose the appropriate disciplinary action. 
 
   d. If the misconduct appears to rise to a level of criminality, the administrator must refer the matter 
to the School Resource Officer or other local law enforcement authorities. 
 
  c.e. A complete record of the procedures should be maintained. 
 
  4. Possible sanctions to be applied in cases of disruptive conduct may include, but are not limited to: 
 
   a. Temporary removal from class; 
 
   b. Alternative education program; 
 
   c. In-school suspension; 
 
   d. Out-of-school suspension; 
 
   e. Transfer; 
 
   f. Referral to outside agency; 
 
   g. Expulsion; 
 
   h. Restitution of property and damages, where appropriate, should be sought by local school 
authorities; 
 
   i. Other sanctions as approved and communicated by local school authorities. 
 
 C. Criminal Conduct-Level III 
 
  1. Criminal conduct is defined as those activities engaged in by student(s) which result in violence to 
oneself or another’s person or property or which pose a direct and serious threat to the safety of oneself or 
others in the school. These activities usually require administrative actions which result in the immediate 
removal of the student from the school, the intervention of the School Resource Officer or other law 
enforcement authorities, and/or action by the local school board. The provisions of this regulation apply 
not only to within-school activities, but also to student conduct on school bus transportation vehicles, and 
during other school-sponsored activities. 
 
  2. Acts of criminal conduct may include, but are not limited to: 
 
   a. Assault and battery; 
 
   b. Extortion; 
 
   c. Bomb threat; 
 
   d. Possession, use, or transfer of dangerous weapons; 
 
   e. Sexual offenses; 
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   f. Vandalism (major); 
 
   g. Theft, possession, or sale of stolen property; 
 
   h. Arson; 
 
   i. Furnishing or selling unauthorized substances, as defined by law and/or local school board 
policy; 
 
   j. Furnishing, selling, or possession of controlled substances (drugs, narcotics, or poisons).; 
 
   k. Illegal use of technology (e.g., communicating a threat of a destructive device, weapon, or event 
with the intent of intimidating, threatening, or interfering with school activities and transmitting sexual 
images of minors). 
 
  3. The basic enforcement procedures to be followed in instances of criminal conduct are: 
 
   a. Upon observation or notification and verification of an a criminal offense, the administrator 
must contact the School Resource Officer or local law enforcement authorities immediately. should 
confer with the staff involved, should effect the appropriate disciplinary action, and, if appropriate, should 
meet with the student. 
 
   b. An administrator should notify the student’s parent or guardian as soon as possible. 
 
   bc. An administrator should impose the appropriate disciplinary action. If warranted, the student 
should be removed immediately from the school environment. A parent or guardian should be notified as 
soon as possible. 
 
   c. If appropriate, school officials should contact law enforcement authorities. 
 
   d. Established due process procedures shall be followed when applicable. 
 
   e. A complete record of the procedures incident should be maintained in accordance with district 
policy. 
 
  4. Possible sanctions to be applied in cases of criminal conduct may include, but are not limited to: 
 
   a. Out-of-school suspension; 
 
   b. Assignment to alternative schools; 
 
   c. Expulsion; 
 
   d. Restitution of property and damages, where appropriate, should be sought by local school 
authorities; 
 
   e. Other sanctions as approved by local school authorities. 
 
 D. Extenuating, Mitigating or Aggravating Circumstances 
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  1. A local school board may confer upon the appropriate administrator the authority to consider 
extenuating or mitigating or aggravating circumstances which may exist in a particular case of 
misconduct, excluding criminal conduct. Such circumstances should be considered in determining the 
most appropriate sanction to be used. 
 
  2. A local school board may confer upon the appropriate administrator the authority to consider 
aggravating circumstances which may exist in a particular case of misconduct or criminal conduct. Such 
circumstances should be considered in determining the most appropriate sanction to be used. 
 
V. Discipline of Students with Disabilities 
 
 For additional information regarding Disciplinary Procedures for students with disabilities, see Reg.43-
243. 
 
VI. Other Areas of Student Conduct Which May Be Regulated by Local School Board Policy 
 
 A. Other areas of student conduct which are subject to regulation by local school boards include, but 
are not limited to: 
 
  1. School attendance; 
 
  2. Use of and access to public school property; 
 
  3. Student dress and personal appearance; 
 
  4. Use of tobacco in the public schools; 
 
  54. Speech and assembly within the public schools; 
 
  65. Publications produced and/or distributed in the public schools; 
 
  76. The existence, scope and conditions of availability of student privileges, including extracurricular 
activities and rules governing participation; 
 
  87. Other activities not in conflict with existing state statutes or regulations as approved and 
communicated by the local school authorities. 
 
 B. Rules of student conduct are required by state and federal law to be reasonable exercises of the local 
school board’s authority in pursuance of legitimate educational and related functions and must not 
infringe upon students’ constitutional rights. Other areas of student conduct may be regulated within legal 
limits by local school boards as they deem appropriate to local conditions. The term “legal limits” 
signifies the requirements of the federal and state constitutions and governing statutes, standards and 
regulations, the fundamental common-law requirement that rules of student conduct be reasonable 
exercises of the school’s authority in pursuance of legitimate educational and related functions, and 
special limitations arising from constitutional guarantees.  
 
Fiscal Impact Statement: 
 
 No additional state funding is requested. The South Carolina Department of Education estimates that 
no additional costs will be incurred in complying with the proposed revisions to R.43-279. 
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Statement of Rationale:  
 
 The proposed changes are designed to promote more consistent discipline practices statewide by 
reducing the amount of subjectivity involved in discipline decisions. 
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Document No. 4659 
STATE BOARD OF EDUCATION 

CHAPTER 43 
Statutory Authority: 1976 Code Sections 5-7-12, 16-17-420, 59-5-60, and 59-5-65 

 
Synopsis: 
 
 The State Board of Education proposes to create R.43-210, to establish a definition of “school resource 
officers,” along with expectations, roles, and procedures associated with these individuals. 
 
 Notice of Drafting for the proposed new regulation was published in the State Register on June 24, 
2016. 
 
Instructions:  
 
 New regulation. Print as shown below. 
 
 
Indicates Matter Stricken 
Indicates New Matter 
 
 
Text: 
 
43-210. School Resource Officers.  
 
I. Expectations for School Resource Officers in South Carolina Public Schools 
 
 School campuses are learning environments where public education students are prepared for success 
in college, careers, and citizenship. School resource officers are necessary to provide law enforcement 
and police services to assist in providing a safe learning environment. School resource officers should act 
in accordance with policies and procedures of police departments, sheriff’s offices, and other law 
enforcement agencies to enforce federal and state laws, county and municipal ordinances, and district 
policies. 
 
II. Resource Officers Defined 
 
 A school resource officer is a sworn law enforcement official, pursuant to the requirements of any 
jurisdiction of South Carolina, who has completed the basic course of instruction, as provided or 
recognized by the National Association of School Resource Officers or the South Carolina Criminal 
Justice Academy, and who is assigned to one or more school districts within this state to have as a 
primary duty the responsibility to act as a law enforcement officer, who advises and/or instructs district 
representatives on law-related matters, if appropriate. 
 
 A school resource officer has statewide jurisdiction to arrest any persons committing crimes in 
connection with a school activity or school-sponsored event. 
 
III. Role of the School Resource Officer 
 
 A. Law Enforcement Officer 
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  As sworn law enforcement officials, school resource officers have a major role in campus security. 
School resource officers should not only be called to respond to criminal incidents, but also to assist in 
emergency crisis planning, building security, and training school personnel on handling crisis situations. 
It is important for school administrators to establish and maintain close partnerships with school resource 
officers, as they are valuable resources for providing a safe school environment. 
 
 B. Law-Related Educator  
 
  Teachers and staff should utilize school resource officers within the classroom to help design and 
present law-related topics regarding the role of law enforcement in our society. 
 
 C. Community Liaison 
 
  School administrators should encourage school resource officers’ visibility within the school 
community, as well as attendance and participation at school functions, to build working relationships 
with school personnel, students, and parents. 
 
 D. Positive Role Model 
 
  School resource officers should be positive role models and may be used to promote the profession 
of law enforcement as a career choice for students. School administrators should support positive 
interactions between school resource officers and students on school campuses. 
 
IV. Procedures 
 
 A. Student Behavior 
 
  As sworn law enforcement officials, the school resource officers should only be called when a 
student’s behavior has exceeded the level of disruptive conduct, as determined by school administration, 
based on district policy, or the student is engaging or has engaged in criminal conduct (see Regulation 43-
279 for levels of disruptive and criminal conduct). A school resource officer should be the first line of 
contact for local law enforcement to ensure that the matter is resolved expeditiously to decrease 
significant interruption to the learning process. 
 
 B. General provision for visitors, employees, and unauthorized persons. 
 
  Students deserve school environments that are safe and conducive to learning. Visitors and 
employees will not disrupt the learning environment or school activity inappropriately or unlawfully. 
 
  State law mandates that it is unlawful to willfully or unnecessarily interfere with or disturb school, 
loiter about a school, or act in an obnoxious manner while at a school. The school resource officer should 
be called immediately to handle a disturbance or emergency regarding a visitor or employee who disrupts 
the learning environment or school activity. 
 
V. Memorandum of Understanding 
 
  Prior to placing a school resource officer at a school or in a school district, a memorandum of 
understanding must be executed between the school district, individual schools, local law enforcement 
agency, and school administration. The role of the school resource officer as a law enforcement official 
must clearly be defined pursuant to state law in the memorandum. 
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  The school district will provide the school administration with a copy of the memorandum of 
understanding, and review it with the school administration and with the school resource officer prior to 
the start of every school year. 
 
Fiscal Impact Statement: 
 
 No additional state funding is requested. The South Carolina Department of Education estimates that 
no additional costs will be incurred in complying with the proposed revisions to R.43-210. 
 
Statement of Rationale:  
 
 This regulation is designed to improve the uniformity of the roles and expectations of school resource 
officers among schools statewide. 



M. Malissa Burnette 

Columbia, SC 
 

 
 

Same-Sex Marriage: Equal 

Protection Under the Law 





SC Bar Children’s Law Committee | 1.21.17 
SAME-SEX MARRIAGE  

Equal Protection Under the Law  

 

M. Malissa Burnette – Certified Specialist in Employment & Labor Law 







Gallup Poll - Historical Trends: 
Do you think gays and lesbians should 
have equal rights in terms of job 
opportunities? 
 

• 1977:  56-33 

• 1989:  71-18 

• 1999:  83-13 

• 2005:  87-11 

• 2008:  89-8 
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2016 Gallup Poll: 
Over 10 million American  adults self-
identify as LGBT / 4.6% of the US 
population 
 

• Increase of 1.75 million since 2012  

• 1980-1998 twice as likely to identify 

• 1980-1998 = only 32% of adults    

• Millennials comprised 58% of id’d 

• Decline in stigma 
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2016 Gallup Poll: 
 

 

• 4.4% of women; 3.7% of men 

• 3.6% of whites; 4.6% of blacks 

• 5.4% of Hispanics; 4.9% of Asians    

• 56% of LGBT adults: non-religious 

• 32% of straights: non-religious 
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IF SO MANY MORE ADULTS 

SELF-IDENTIFY AS LGBT 

IT MUST BE SAFE TO  

“COME OUT OF THE CLOSET” 



REMEMBER THIS? 

NOT SO FAST! 





I can see gay people from my house 



AND THEY’RE BAAACK! 

 SC HAS IT’S OWN SPECIAL 

STORIES, BOTH SAD 

 AND INSPIRING  



CHIEF CRYSTAL MOORE 

LATTA, SOUTH CAROLINA 

Meet the accidental poster child 

for LGBT rights: 

















SOUTH CAROLINA’S FIGHT 

FOR MARRIAGE EQUALITY 

2014 



Marriage Equality 
 

• Oct. 6, 2014 US Supreme Court declined to take up 

appeals from 3 circuits where same-sex marriage 

bans were declared unconstitutional.  

 

• The 4th Circuit’s Bostic case from Virginia applied 

heightened scrutiny and found a fundamental right to 

marriage, guaranteed by the equal protection and 

due process clauses of the 14th Amendment. 

 

•  Only one state in the 4th Circuit, South Carolina, 

continued to resist  
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Marriage Equality 
 

• ABC News / Washington Post Poll 10-17-14 found 

56% of Americans support the US Supreme Court’s 

Oct. 6, 2014 decision to decline to hear same-sex 

marriage appeals and to leave in place the decisions 

finding same-sex marriage bans unconstitutional 

 

• 72% of people under 40 support 

 

•  73% of college grads support 

 

•  71% of those earning over 100k per year support  
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THE SC CASES 

• Condon and Bleckey v. Wilson and Haley 

• Denied marriage licenses in SC 

• Represented by Burnette, Shutt, Eslinger 

and Lambda Legal 

 

• Bradacs v. Wilson and Haley 

• Married outside of SC 

• Represented by Warner and Nichols 





The Challenged Statutes 
 

 

§20-1-10  lists relatives who cannot marry, and says 

no man shall marry a man and no woman shall marry 

a woman. 

 

§20-1-15 “A marriage between persons of the same 

sex is void ab initio and against the public policy of 

this State.” (1996) 
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Obergefell v. Hodges 
135 S.Ct. 2584 (U.S. 2015) 
 

 

• “ . . . The right to marry is a fundamental right 

inherent in the liberty of the person, and under the 

Due Process and Equal Protection Clauses of the 

Fourteenth Amendment, couples of the same sex 

may not be deprived of that right and that liberty. . . “ 

• Holding: The 14th Amendment requires a state 1) to 

license a marriage between two people of the same 

sex, and 2) to recognize a marriage between two 

people of the same sex when a marriage was 

lawfully licensed and performed out of state. 
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Marriage Equality 
 

• Oct. 6, 2014 US Supreme Court declined to take up 

appeals from 3 circuits where same-sex marriage 

bans were declared unconstitutional.  

 

• The 4th Circuit’s Bostic case from Virginia applied 

heightened scrutiny and found a fundamental right to 

marriage, guaranteed by the equal protection and 

due process clauses of the 14th Amendment. 

 

•  Only one state in the 4th Circuit, South Carolina, 

continues to fight the battle  

 

 

 

 

 

Condon v. Haley, 21 F.Supp.3d 572 (2014) 

cCcc 





 
Unintended Consequences? 

COMMON LAW MARRIAGE  

 

Alabama, Colorado, Iowa, Kansas, 

Montana, Rhode Island, South Carolina, 

Texas and District of Columbia expressly 

permit common law marriage. 

§SC Code 20-1-360 



 
Common Law Marriage 

 

All states recognize common law marriages 

validly created in other states 

 

Full Faith and Credit Clause 

Article IV, Section 1,US Constitution 



 
Common Law Marriage 

Adult couple - no legal impediments to marry 

 

Agreement / Intent to Marry 

 

Live together for an indeterminate time 

 

Hold themselves out to others as married 



 
Common Law Marriage 

CONSEQUENCES? 

Inheritance 

Custody, Visitation, Child Support 

Alimony 

Property Rights 

Entitlement to Retirement, Social Security 

Medical Decisions 



 
Texas Probate Case 

 

 
In 2015, Texas probate Judge Guy Herman 

approved an agreement between the family of 

Stella Powell and her long-time female partner, 

recognizing the couple’s common law marriage. 

They had “married” in a ceremony in Texas in 

2008, and Stella died of cancer in 2014. The 

Texas Attorney General fought the case.  

  

 



Another Hurdle: SC Presumption of 
Parentage Does Not Apply to Married 
Same-Sex Couples 
 

• Non-genetic spouse must affirm parentage through 

Family Court  

• Must ensure rights and obligations of egg donors, 

surrogates and sperms donors are terminated  

• Obtain FC Order that 2nd spouse is for all purposes 

the legal parent and direct DHEC to add name to 

birth certificate 

• Or obtain adoption Decree to get birth certificate 

changed 
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Marriage Equality –  
News flash: Just like heterosexual 
relationships, “it’s complicated” 
 

•    People cheat on each other.  

•    People are sorry and try to make up. 

• People make mistakes 

• People have meddling family members and 

friends 

• People procrastinate and don’t take steps to 

protect their rights until it’s too late 

• People think they can save money by taking 

advice of friends who “had a case just like yours”  
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Marriage Equality –  
When facing custody, support, 
alimony battles, the same rules 
apply to same-sex couples 
 
•    Best interests of the children 

•    Prove standing to seek custody/visitation if not   

biological parent 

• Third party must prove psychological parent 

(common law) or de facto custodian status (SC 

Code 63-15-60) 

• Alimony and support factors 

• Equitable division factors  
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Marriage Equality –  
 

•  No known harm has come to any 

heterosexual marriages as a result of 

these same-sex marriages as of yet . 

. • “It’s very simple. If you don’t 

believe in same-sex marriage, don’t 

marry somebody of the same sex.” 

 --- Wanda Sykes 
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Amanda G. Adler 

Columbia, SC 
 

 
 

South Carolina Legislative 

Update: Children’s Issues 
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