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Estate Planning for Couples Who Migrate to 

South Carolina from Community Property States
1
 

 

 This presentation and these written materials examine certain issues relating to 

community property when married persons migrate from a community property state to South 

Carolina.  These written materials utilize a common fact pattern to illustrate two principal areas 

where community property issues can arise for a South Carolina attorney.  One of these areas 

involves the impact of community property upon the death of a person after he or she moves to 

South Carolina with community property.  The other principal area involves community property 

issues in estate planning for married persons who move to South Carolina with community 

property.   

 

I. Common Fact Pattern 

 

 Jack and Diane recently moved to South Carolina from Texas, a community property 

state.  They had lived in Texas all of their lives prior to relocating to South Carolina.  Jack and 

Diane are in their 60s and were married when they were both 20 years old.  Although neither 

brought any money into the marriage, they have had very successful careers.  They have the 

following assets that they acquired during their marriage:  

 

 Assets Titled in Jack’s Name Only 

o Oil and gas lease in Wise County, Texas valued at $50,000 

o 50% Interest in Real Property, LLC valued at $1,000,000 

o $1,000,000 whole life insurance policy, with a cash surrender value of 

$200,000 

o Tangible personal property valued at $200,000 

 Assets Titled in Diane’s Name Only 

o 500 Shares of Oil Company, Inc. representing 100% ownership valued at 

$4,000,000. 

o 25% Interest in Real Property, LLC valued at $500,000 

o $1,500,000 whole life insurance policy, with a cash surrender value of 

$800,000  

o Tangible personal property valued at $200,000 

o $1,500,000 defined benefit plan 

 Assets Titled in both their names 

o $1,500,000 cash 

 $1,300,000 in a bank account in Texas 

 $200,000 in a bank account in South Carolina 

o House in Yourtown, South Carolina valued at $750,000 

 

 

 

                                                 
1
 These materials are based in large part on Jeffrey K. Gurney, An Overview of Estate Planning Couples Who 

Migrate to South Carolina from Community Property States (Draft article Sept. 6, 2017), which was presented at 

Probate & Pumpernickel in Greenville, South Carolina in May 2017, and the Estate Planning Group in Greenville, 

South Carolina in September 2017.    
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II. Importance of Identifying Community Property 

 

A. Identification of Clients’ Property Rights – It is important to have an understanding of 

community property rules to identify migratory clients’ property.  Title to the property is 

not necessarily conclusive evidence of its ownership.  Therefore, an examination of the 

property title or “who the clients say” owns the property may not reflect who actually 

possesses the ownership rights to the property.   

  

Example: John and Sally married at a young age in California, a 

community property state, and have remained domiciled in California.  

Using their earnings from their marriage, they purchased a Tesla Model S 

and titled it in John’s name.  Notwithstanding the title, the Tesla is the 

community property of John and Sally, and Sally, in turn, owns one-half 

of the Tesla.   

  

B. Double Step-Up (or Step-Down) in Tax Basis 

  

i. The general rule under Section 1014 of the Internal Revenue Code is that property 

included in a decedent’s estate receives a “new” tax basis equal to the fair market 

value of such property as of the date of the decedent’s death (or the applicable date if 

the alternate valuation method is used – generally six (6) months after the date of 

decedent’s death).    

  

Example: Derrick and his wife Elizabeth purchased Blackacre in 1990 for 

$200,000 and own Blackacre as equal tenants in common.  In 2012, 

Derrick died when Blackacre was worth $800,000.  Derrick’s one-half 

interest in Blackacre receives a stepped-up tax basis from $100,000 to 

$400,000.  Elizabeth receives Derrick’s one-half interest in Blackacre 

pursuant to his Last Will and Testament.  Elizabeth now owns 100% of 

Blackacre with a tax basis of $500,000 (her initial $100,000 tax basis plus 

$400,000 stepped-up tax basis from Derrick’s interest).  Therefore, if 

Elizabeth sold Blackare for $800,000, she would realize a taxable gain of 

$300,000.     

  

ii. A special rule applies for community property.  In addition to the decedent’s property 

receiving a tax basis equal to its fair market value, under Section 1014(b)(6) of the 

Internal Revenue Code the surviving spouse receives a “new” tax basis equal to the 

fair market value in his or her community property interests that were held with the 

decedent.  

  

Example Revisited:  If Derrick and Elizabeth had instead acquired 

Blackacre with community property and held Blackacre as community 

property instead of tenants in common, upon Derrick’s death, his one-half 

interest would receive a new tax basis of $400,000, and Elizabeth’s one-
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half interest would receive a new tax basis of $400,000 as well.  

Therefore, if Elizabeth sold Blackacre for $800,000, she would not realize 

any taxable gain.   

  

C. Estate equalization – Spouses who have resided in community property states generally 

have equal estates, regardless if one spouse “earned” significantly more than the other 

spouse. 

  

D. Discounts – Because a spouse does not own 100% of property that is community 

property, a spouse may be able to discount the property for estate and gift tax purposes.    

  

E. Gifting – Typically, property held as community property cannot be freely gifted without 

the consent of the other spouse.  

  

III. Basic Overview of Community Property 

 

A. In General.     

  

i. South Carolina is a “separate property” state.  As a general rule, in a separate property 

state, each spouse is the “owner” of his or her earnings.  Thus, a spouse does not have 

an “automatic” property right in the earnings of the other spouse.   

 

ii. Nine states follow a “community property” system.  The remaining states are 

“separate property” states.  In general, in a community property state, each spouse is 

considered the “owner” of ½ of his or her earnings and ½ of the other spouse’s 

earnings.  Thus, each spouse has an “automatic” property right in the earnings of the 

other spouse.     

  

a. The following states utilize the community property system: Arizona, California, 

Idaho, Louisiana, Nevada, New Mexico, Texas, Washington, and Wisconsin.   

 

b. Alaska and Tennessee allow married persons to opt into a community property 

system.     

  

c. Many foreign countries utilize the community property system, so community 

property issues can arise when clients have lived in foreign countries.   

 

iii. In a community property state, spouses can also have a mix of “community property” 

and “separate property.”  Therefore, it is not safe to assume that all property acquired 

by spouses while they were domiciled in a community property state is community 

property.   

  

B. What is community property? 
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i. As a general rule, community property is defined as property acquired during 

marriage using community property as the source of funds or through earnings of the 

spouses.  

  

ii. The following types of property are generally considered separate property:  

 

a. Property acquired by one of the spouses prior to marriage that can be traced. 

  

b. Property acquired during marriage in exchange for the separate property of one 

spouse. 

 

c. Property acquired by a spouse by gift or inheritance during marriage. 

 

d. Property the spouses agree (in some states) that is separate property of one 

spouse. 

 

e. Certain recoveries for personal injury 

 

iii. Property acquired during marriage is presumed to be “community property.”   The 

spouse claiming that the property is his or her “separate property” has the burden to 

prove that the property is his or her separate property.  Such spouse typically meets 

his or her burden by “tracing” the source of the funds.  Thus, a spouse seeking to have 

property retain its separate property character should avoid commingling the property 

with the community property of the spouses, otherwise he or she may not be able to 

trace the property and will not, therefore, be able to meet his or her burden. 

  

C. What if property is acquired using both community and separate property?  Community 

property states utilize two principal tests to determine whether such property is 

community property or separate property or both.  However, this does not necessarily 

mean that such test is applied to every type of property in that state.  Further, states may 

use different tests for various classes of the same type of property (e.g., life insurance).    

  

a. Inception of Title Test – Under the “inception of title test,” the first payment used 

to acquire the property determines whether such property is considered separate 

or community.  If property is acquired and the first payment was made using the 

separate property of one spouse, then the entire property is considered separate 

property, regardless of the amount of payments made from community property.  

If community property is used to make subsequent payments, then the non-owner 

spouse may have a right for reimbursement to the extent payments were made 

with community property.    

 

1. The inception of title test is used in the following states: Arizona, 

Louisiana, New Mexico, and Texas.     

  

2. Example: Suzie and Mark are married and live in Texas.  They acquired 

an investment property in Texas for $1,000,000, and made the first 
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payment with Suzie’s separate property that she had earned prior to 

marriage.  The first payment was $100,000.  Over the next nine years, 

Suzie and Mark use community property to pay $900,000.  The 

investment property is Suzie’s separate property, and Mark has a right to 

reimbursement for $450,000.   

  

b. The Apportionment Test – Under the “apportionment test,” the characterization of 

the property is determined by examining the source of all of the payments used to 

acquire the property.  Title to the property is based on the relative contributions 

made from the separate property of one or both spouses and from the community 

property of the spouses.     

 

1. California uses the apportionment test. 

  

2. Variation on the Example:  If Suzie and Mark had lived in California 

instead of Texas and made the property acquisition in California instead of 

Texas, the investment property would be 10% the separate property of 

Suzie and 90% the community property of the spouses. 

  

c. Other tests include: 

  

1. Title vesting theory – Under the “title vesting theory,” the determination 

of property as separate or community property depends upon when the 

property to the title vests.  If the title vest during marriage, then the entire 

property is community property and the spouse who used separate 

property is entitled to a right of reimbursement.   

  

2. Risk payment doctrine – Under the risk payment doctrine, usually 

reserved for term life insurance, the determination of whether the proceeds 

of a term life insurance is community property or separate property 

depends upon whether the last premium was paid with community or 

separate property.   

  

d. As a general rule, the Internal Revenue Service follows state law when 

determining whether an item of property is separate property, community 

property, or a combination of both.     

  

D. Special property issues: 

  

i. The “fruits’ of Separate Property 

  

a. The “fruits” of separate property of one of the spouses is not necessarily the 

separate property of that spouse.   
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b. Spanish Rule – Under the “Spanish Rule,” the fruits of separate property are 

community property.  Idaho, Louisiana, Texas and Wisconsin follow the Spanish 

Rule.   

 

c. American Rule – Under the “American Rule,” the fruits of separate property 

remain separate property.  Arizona, California, Nevada, New Mexico and 

Washington follow the American Rule 

  

ii. Life insurance 

  

a. For life insurance that has been paid using community and separate property, the 

community property states apply different rules to determine whether the life 

insurance policy is community property or separate property.  For example, Texas 

uses the “inception of title” test.  California apportions the life insurance policy 

based on the amount of community property and separate property funds used to 

procure the insurance policy.     

  

b. Certain types of life insurance policies may be treated differently.  Many states 

treat term life insurance policies differently than insurance policies that have a 

cash surrender value.  For example, in states that use the “Risk Payment 

Doctrine,” the determination of whether the proceeds of a term life insurance is 

community property or separate property depends upon whether the last premium 

was paid with community or separate property.     

  

iii. Retirement benefits 

  

a. Retirement benefits that are earned entirely during the marriage of the spouses 

while they are domiciled in a community property state are generally community 

property.   

  

b. Retirement benefits that have been earned during the marriage to the participant’s 

current spouse and prior to that time will be apportioned between community 

property and separate property.  Community property states use two principal 

methods of apportionment: 

 

1. Majority Rule – Retirement benefits are apportioned based on the 

respective amount of time that the spouse was a participant prior to 

marriage and the amount of time that the spouse was a participant prior to 

marriage. 

 

2. Minority Rule – Retirement benefits are apportioned based on the 

respective amount of money that the participant contributed prior to 

marriage and the amount of money that the participant contributed during 

marriage. 
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c. In Boggs v. Boggs, 520 U.S. 833 (1997), the United States Supreme Court ruled 

that ERISA preempts state community property law.  Therefore, retirement plans 

that are subject to ERISA should be further analyzed to determine if a non-

participant spouse has a property interest in the plan under ERISA.   

 

IV. Death of Jack 

 

Assume that Jack dies within six months of he and Diane relocating to South Carolina.  

Diane comes to your office to ask you to help her probate Jack’s estate.  Eventually, you will 

need to determine which assets are part of Jack’s probate estate and which assets are included in 

his gross estate. 

 

A. Determining the property rights of Jack and Diane prior to their relocation to South 

Carolina: 

  

i. The facts provide that Jack and Diane acquired all of their property during marriage.  

Texas is an “inception of title” state.  Thus, the characterization of the property will 

likely depend upon whether the source of the first payment was community or 

separate property.  Since the facts indicate that neither brought money into the 

marriage, it is likely that the source of the first payment was community property.  

Under these circumstances, all of their assets prior to their relocation to South 

Carolina would likely be considered community property, notwithstanding the 

manner in which title is held.  Note that we will address the bank account and 

residence in South Carolina later in these materials. 

 

ii. Under this analysis, Jack and Diane were each worth $5,350,000 (adding back in the 

bank account in South Carolina and the value of the residence in South Carolina) 

prior to relocating to South Carolina.   

 

B. Does community property retain its character as such when married persons migrate from 

a community property state to South Carolina?  

  

i. The issue is that South Carolina is not a “community property” state, and that the 

common law does not recognize community property interests.   

  

ii. South Carolina has not enacted the Uniform Disposition of Community Property 

Rights at Death Act.  The Uniform Disposition of Community Property Rights at 

Death Act is described, by its summary, as follows:   

 

Spouses who have been domiciled in a community property jurisdiction 

frequently move to a jurisdiction which has no such system of marital 

rights.  The Uniform Disposition of Community Property Rights at Death 

Act (1971) provides a system for the disposition of estates consisting 

of both separate property of spouses and property which was community 

property (or derived from community property) in which both spouses 

have an interest. 
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The Uniform Act has a very limited scope, and is intended to be enacted 

by non-community property states.  The Act defines the dispositive rights, 

at death, of a married person as to his or her interests at death in property 

“subject to the Act” and is limited to real property, located in the enacting 

state, and personal property of a person domiciled in the enacting state.  

 

The purpose of the Act is to preserve the rights of each spouse in property 

which was community property prior to change of domicile, as well as in 

property substituted therefore where the spouses have not indicated an 

intention to sever or alter their “community” rights. 

  

iii. There is limited discussion (and even less analysis) of community property in South 

Carolina case law.     

  

iv. There appears to be only two (2) references to community property in South 

Carolina’s statutes.  One reference is in Section 62-7-602 of the South Carolina Trust 

Code.  The other reference is in Section 27-6-30 of the Uniform Statutory Rule 

Against Perpetuties.   

 

a. Section 62-7-602(b) provides as follows: 

 

(b) If a revocable trust is created or funded by more than one settlor: 

 

(1) to the extent the trust consists of community property, the 

trust may be revoked by either spouse acting alone but may be 

amended only by joint action of both spouses; and 

 

(2) to the extent the trust consists of property other 

than community property, each settlor may revoke or amend 

the trust with regard to the portion of the trust property 

attributable to that settlor’s contribution; and 

 

(3) upon the revocation or amendment of the trust by fewer 

than all of the settlors, the trustee shall promptly notify the 

other settlors of the revocation or amendment. 

 

b. The Reporter’s Comment to Section 62-7-602 provides as follows:  

 

Subsection (b), which is similar to Restatement (Third) of Trusts 

Section 63 cmt. k (Tentative Draft No. 3, approved 2001), provides 

default rules for revocation or amendment of a trust having several 

settlors.  The settlor’s authority to revoke or modify the trust depends 

on whether the trust contains community property.  To the extent the 

trust contains community property, the trust may be revoked by either 

spouse acting alone but may be amended only by joint action of both 
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spouses.  The purpose of this provision, and the reason for the use of 

joint trusts in community property states, is to preserve the community 

character of property transferred to the trust. While community 

property does not prevail in a majority of states, contributions of 

community property to trusts created in noncommunity property states 

does occur.  This is due to the mobility of settlors, and the fact that 

community property retains its community character when a couple 

moves from a community to a noncommunity state.  For this reason, 

subsection (b), and its provision on contributions of community 

property, should be enacted in all states, whether community or 

noncommunity. 

 

c. Section 27-6-30(B) provides as follows: 

 

(B) If there is a person who alone can exercise a power created by a 

governing instrument to become the unqualified beneficial owner 

of (i) a nonvested property interest or (ii) a property interest 

subject to a power of appointment described in Section 27-6-20(B) 

or 27-6-20(C), the nonvested property interest or power of 

appointment is created when the power to become the unqualified 

beneficial owner terminates. A joint power with respect to 

community property or to marital property under a Uniform 

Marital Property Act held by individuals married to each other is a 

power exercisable by one person alone. 

 

d. So, what does this tell us?  Not much (Sorry).  However, it does appear that South 

Carolina law recognizes the existence of community property rights and 

presumably that such rights are retained when married couples relocate to South 

Carolina.    

 

e. This conforms with the general rule on property rights.  Section 259 of the 

Restatement (Second) of Conflict of Laws provides as follows: 

 

A marital property interest in a chattel, or right embodied in a document, 

which has been acquired by either or both of the spouses, is not affected 

by the mere removal of the chattel or document to a second state, whether 

or not this removal is accompanied by a change of domicile to the other 

state on the part of one or both of the spouses. The interest, however, may 

be affected by dealings with the chattel or document in the second state. 

 

v. Consider the alternative.  What if South Carolina law converted all of Jack and 

Diane’s community property into separate property upon their relocation to South 

Carolina?  Assuming that the assets titled in Jack’s name would be Jack’s assets, the 

assets titled in Diane’s name would be Diane’s assets, and the assets titled in both of 

their names would be split in half, the result would be that South Carolina law would 
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have essentially taken $2,775,000 of Jack’s wealth and given it to Diane.  Jack would 

be worth $2,575,000, and Diane would be worth $8,125,000.   

 

Diane’s Assets 

500 Shares of Oil Company  $    4,000,000.00  

25% Interest in Real Property, LLC   $        500,000.00  

Cash surrender value of Insurance Policy  $        800,000.00  

Tangible personal property  $        200,000.00  

Defined Benefit Plan  $    1,500,000.00  

1/2 of the cash $        750,000.00  

1/2 of the value of the South Carolina residence  $        375,000.00  

Total  $    8,125,000.00  

 

 

Jack’s Assets 

Oil and Gas Lease in Wise County, Texas  $          50,000.00  

50% Interest in Real Property, LLC  $    1,000,000.00  

Cash surrender value of life insurance policy  $        200,000.00  

Tangible personal property  $        200,000.00  

1/2 of the cash $          750,000.00  

1/2 of the value of the South Carolina residence $          375,000.00  

Total  $    2,575,000.00  

 

   

vi. Note that the foregoing discussion suggests that community property should retain its 

character as community property when married couples relocate to South Carolina.  

However, note further that subsequent dealings with community property after 

becoming domiciled in South Carolina may result in such community property being 

converted into the separate property of one or both spouses.      
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V. Estate Planning for Community Property Interests 

 

Since it is likely that community property retains such character when spouses relocate to 

South Carolina, it is important to consider how to protect such community property interests.  

 

A. Identification of Community Property  

 

i. One way to identify whether your clients have community property is to include 

questions on your estate planning checklist/questionnaire that go beyond merely 

asking your clients if they own community property.  You should still ask such 

question, but that question, alone, is not sufficient to determine whether your clients 

actually own community property.   

  

ii. One suggestion would be to include a question asking whether your clients have ever 

lived in one of the following states or territories: 

 

 

Arizona ___________  Louisiana     Texas      

California _________  Nevada     Washington     

Idaho _____________ New Mexico     Wisconsin     

Puerto Rico ________ Any foreign country    None of the above    

 

 

iii. It would also be a good idea to ask whether your clients have ever opted into a 

community property regime (such as under Alaska law), entered into a community 

property agreement or formed a community property trust. 

  

iv. Note: Community property interests terminate upon divorce or death of a spouse, so 

typically these questions only apply to married persons (or, perhaps, persons who 

have cohabited for a period of time in certain community property states).   

  

v. Based on your client’s responses to those questions, you can start to determine 

whether your clients may have community property.  A determination of community 

property will likely require an asset-by-asset analysis.   

  

B. Methods to Protect Community Property Interests 

  

i. Traditional Methods 

  

a. Segregation of Assets – Upon relocation to South Carolina, spouses should 

segregate their community property from any assets they earn or acquire in South 

Carolina. 

 

b. Joint Trusts   
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1. The South Carolina Trust Code (see Section 62-7-602(b) discussed above) 

envisions that spouses can have a joint trust holding community property 

governed by South Carolina law.   

  

2. In Rev. Rul. 66-283, the Internal Revenue Service held that the 

characterization of property as community property will be respected in a joint 

trust if community property can be held in a joint trust under local law.    

 

3. A joint trust has the benefit of built-in asset segregation.  If the spouses only 

contribute community property to the joint trust, then presumably all property 

thereafter acquired by the joint trust could be “community property” under 

tracing.   

 

c. Community Property Agreements – Community property agreements can be used 

in community property states to identify and declare certain assets as 

“community” property.   

  

d. Trusts in Other States 

  

1. Your clients may be able to form a trust in their former community property 

state. 

  

2. Alaska or Tennessee trusts  

 

A. Alaska law and Tennessee law allow non-residents to create a community 

property trust, so long as the trust meets certain “nexus” requirements.   

  

B. Nonresidents can place community property into such trusts or convert 

separate property into community property.   

 

ii. Avoid Retitling Assets 

  

a. Be careful titling community property in joint ownership forms (such as tenants in 

common or joint tenants with rights of survivorship) because doing so likely 

terminates the community property characterization.  

  

b. In Rev. Rul. 68-80, the Internal Revenue Service found that spouses who 

relocated to Virginia (a common law state) and used community property to 

purchase a residence, which they held as tenants in common, resulted in a 

termination of the community property interest.   

 

C. Jack and Diane 

 

Assume Jack does not die within six months of he and Diane relocating to South 

Carolina.  Instead, Jack and Diane come to your office to discuss estate planning and would like 
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to update their documents.  If Jack and Diane want to preserve the community property character 

of their property, the following would be helpful suggestions. 

  

i. Oil and gas lease – There is probably not much planning needed in this regard to 

retain the community property character in the oil and gas interest. 

  

ii. Business Interests in Real Property, LLC and Oil Company, Inc. 

  

a. Jack and Diane should avoid contributing separate property that they earn or 

otherwise acquire in South Carolina to the entities, although the ownership 

interests should remain community property pursuant to the inception of title 

rule under Texas law.     

  

b. Jack and Diane could consider forming a joint community property trust under 

Texas law to hold their ownership interests in these entities.   

 

c. Jack and Diane should write their intention that these properties retain their 

community property interests.   

 

d. Jack and Diane should not domesticate or otherwise relocate either of the 

entities to South Carolina.   

 

iii. Insurance Policies – Given that these policies were acquired with community 

property, they should remain community property.  To avoid complications 

surrounding a spouse’s right to reimbursement if separate property is used to pay the 

premiums, they should continue using community property to pay any insurance 

premiums.   

  

iv. Tangible Personal Property – This property should remain community property.  It is 

probably a good idea for Jack and Diane to create an inventory-type list of the 

property that they brought with them to South Carolina so that they could provide 

evidence later in the event it becomes necessary for them to prove that such property 

was community property.     

  

v. Defined Benefit Plan – This should remain community property.  Diane should avoid 

making additional contributions (if applicable) to the Defined Benefit Plan after her 

relocation to South Carolina. 

  

vi. Cash – The cash should remain in a bank account segregated from their other bank 

accounts.  Preferably, the spouses should have their cash earnings in a Texas bank 

account and keep property in their South Carolina bank account when they need the 

money.  With cash, we are not concerned with the tax benefits of cash retaining its 

community property character. 

 

vii. House in Yourtown, South Carolina – If Jack and Diane want their house in 

Yourtown, South Carolina to be community property, they should acquire the house 
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using community property.  They should avoid titling it in a common law estate and 

should consider titling the property in one spouse’s name or acquiring the property 

using a joint trust or an entity.  However, there is no guarantee that any of these 

methods would work.      

 

 

Sources: 

 

Alvin J. Golden, An Overview of Community Property Law: The Basic Rules for Determining the 

Classification of Property, ACTEC at 8 (Feb. 14, 2005), available at: 

http://igjlaw.com/alvin_golden_articles/ACTECCP.pdf 

 

 

Shelly D. Merritt, Community Property, COLORADO ESTATE PLANNING HANDBOOK § 29.2.4 

(Nov. 2016). 

 

 

David W. Reinecke, Community Property Issues for Non-Community Property Practitioners, 28 

ACTEC J. 224, 226 (2002). 

 

 

David W. Reinecke, Community Property Planning Techniques for Professional in Non-

Community Property States, Presentation, at 28.  

 

 

http://www.uniformlaws.org/ActSummary.aspx?title=Disposition%20of%20Community%20Pro

perty%20Rights%20at%20Death%20Act%20(1971). 

 

 

http://igjlaw.com/alvin_golden_articles/ACTECCP.pdf
http://www.uniformlaws.org/ActSummary.aspx?title=Disposition%20of%20Community%20Property%20Rights%20at%20Death%20Act%20(1971)
http://www.uniformlaws.org/ActSummary.aspx?title=Disposition%20of%20Community%20Property%20Rights%20at%20Death%20Act%20(1971)
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personal representatives) can effectively 

• determine and enforce testator/settlor intent (despite poorly drafted documents 

and selective memories),  

• minimize unnecessary drama and expense,  

• streamline proceedings, and  

• resolve technical issues.  

  

 

FIDUCIARY SOLUTIONS  
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The fiduciary mission: properly 

determine and implement the Decedent’s 

intent.  With diplomacy.  

 



The Scream, Edvard Munch (1910) 

   

STREAMLINE PROCEDURES 
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MINIMIZE DRAMA 

(It’s about the Decedent’s wishes; not yours)  



“A Few Good Men (1992) by Aaron Sorkin; Directed by Rob Reiner, 

Columbia /Castle Rock Entertainment 

DIPLOMACY 

 



THE ESTATE PLAN (LAST WILL AND TESTAMENT/TRUST)  

EXPRESS THE DECEDENT’S INTENT REGARDING DISPOSITION OF 

ASSETS. THAT INTENT AND THE LAW ESTABLISH THE FIDUCIARY’S 

ROAD MAP.   

• Set parameters and expectations early. Identify assets and any problems early. 

• Confirm the relevant valid and enforceable governing documents (and resolve any 

ambiguity), to minimize potential conflict.   Distinguish between legally enforceable 

intent versus precatory wishes/preferences.  

• Remind everyone that the Decedent’s estate plan documentation (intent) and the 

law essentially govern disposition of assets.  (“It’s not about you…”) This 

maintains the fiduciary’s neutral position and sets parameters. 

  

INTENT AND THE LAW 
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Digital Assets/Digital Access:  If the Decedent’s estate 

plan does not include full authorization for fiduciary access 

to digital accounts/assets (including authorization and 

passwords acceptable to the online providers consistent 

with their service agreements), identify and address that 

issue early.   

• Avoid unintentional fiduciary violation of state and federal 

anti-hacking laws, and fiduciary violation of Terms of 

Service Agreements of providers such as Google, 

Facebook and Yahoo (TOSAS tend to be governed by 

California law)!    

  

DIGITAL ASSETS  
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Digital Assets and Digital Access 

Digital Assets/Digital Access:  If 

the Decedent’s estate plan 

does not include full 

authorization for fiduciary 

access to digital 

accounts/assets (including 

authorization and passwords 

acceptable to the online 

providers consistent with their 

service agreements), identify 

and address that issue early.  

Avoid unintentional fiduciary 

violation of state and federal 

anti-hacking laws, and fiduciary 

violation of Terms of Service 

Agreements of providers such 

as Google, Facebook and 

Yahoo (TOSAS tend to be 

governed by California law)!    

 

18 U.S. C. Section 2702 

prohibits an electronic 

communication service or a 

remote computing service from 

knowingly divulging the 

contents of a communication 

that is stored by,  carried or 

maintained on that service; 

however, disclosure is 

permitted “with the lawful 

consent of the originator or an 

addressee or intended recipient 

of such communication, or the 

subscriber in the case of 

remote computing service.” 

 

The Computer Fraud and 

Abuse Act, 18 U.S.C. Section 

1030, prohibits unauthorized 

access to computers.  USDOJ 

position: this section supports a 

criminal charge when anyone 

“exceeds authorized access” by 

violating the access rules set 

forth in the provider’s terms of 

service agreement.   

 

There does not appear to be 

any clear specific exemption or 

authorization for fiduciary 

access to Decedent digital 

assets.    

 



Never underestimate the value and protection of a 

well-drafted Court Order!  It creates a clear record, 

it’s readily enforceable, and (big picture) it may be 

less expensive than a non-judicial settlement gone 

wrong.  Consent Orders preferred.  A hearing 

transcript is also helpful.   
 

S.C. Code Ann. Sections 62-3-1101 (Effect of approval of agreements involving trusts, inalienable interests, or 

interests of third persons) 

S.C. Code Ann. Section 62-3-1102 (Procedure for securing court approval of compromise) 

 

  

COURT APPROVAL versus  

NONJUDICIAL AGREEMENT  

p10 



Nonjudicial settlement agreements are potentially less expensive than 

obtaining Court approval, but they may not offer the protection comparable to a 

Court Order.  S.C. Code Ann. Section 62-7-111 provides, in pertinent part:  

(a): For purposes of this section, “interested persons” means persons whose consent 

would be required in order to achieve a binding settlement were the settlement to be 

approved by the court.   

(b) specifically limits the use of nonjudicial settlement agreements to designated 

subject matter, stating:  “Interested persons may enter into a binding non-judicial 

settlement agreement with respect to only the following trust matters:  

 (1) the approval of a trustee’s report or accounting;  

 (2) direction to a trustee to perform or refrain from performing a particular administrative act or the grant 

              to a trustee of any necessary or desirable administrative power;  

 (3) the resignation or appointment of a trustee and the determination of a trustee’s compensation;  

 (4) transfer of a trust’s principal place of administration; and  

 (5) liability of a trustee for an action relating to the trust.   

 

 

 

S.C. Code Ann. Section 62-7-111 (Non-Judicial Settlement Agreements) 

 

  

OPPORTUNITIES AND LIMITATIONS  

NON-JUDICIAL SETTLEMENT OPTIONS 
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Do not use a nonjudicial 

settlement agreement to 

address issues it was not 

intended to cover!    

 

Beware: nonjudicial settlement 

agreements can be unwound in 

South Carolina.  See, S.C. Code Ann. 

Section 62-7-111(c):  “Any interested 

person may request the court to 

approve a nonjudicial settlement 

agreement, to determine whether the 

representation as provided in Part 3 

was adequate, and to determine 

whether the agreement contains 

terms and conditions the court could 

have properly approved.” 

 

 

 NONJUDICIAL SETTLEMENT WARNING 



S.C. Code Ann. Section 62-3-912 (Private agreements among successors to decedent 

binding on personal representative) 

 

Subject to the rights of creditors and taxing authorities, competent successors may 

agree among themselves to alter the interests, shares or amounts to which they are 

entitled under the will of the decedent, or under the laws of intestacy, in any way that 

they provide in a written contract executed by all who are affected by its provisions. The 

personal representative shall abide by the terms of the agreement subject to his 

obligation to administer the estate for the benefit of creditors, to pay all taxes and costs 

of administration, and to carry out the responsibilities of his office for the benefit of any 

successors of the decedent who are not parties.  Personal representatives of decedents’ 

estates are not required to see to the performance of trusts if the trustee thereof is 

another person who is willing to accept the trust. Accordingly, trustees of a testamentary 

trust are successors for the purposes of this section.  Nothing herein relieves trustees of 

any duties owed to beneficiaries of trusts.  

  

PRIVATE AGREEMENTS AMONG 

SUCCESSORS TO DECEDENT 
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S.C. Code Ann. Section 62-3-912 

may be used to essentially rewrite 

an estate plan.  Consider ethical and 

political issues (result not entirely 

consistent with the Decedent’s 

wishes? Will someone’s great aunt 

haunt them for rewriting her Will? 

Will agreement resolve family 

conflict or resolve issues created by 

a poorly drafted document?)   

 



Problems if the document is 

not negotiated and executed 

“by all who are affected by its 

provisions!”   

 

The personal representative 

may be in an awkward 

position if compliance with the 

document is not consistent 

with other personal 

representative estate 

administration obligations!  If 

not all information is available 

when the agreement is 

executed, problems may arise.  

 

PRIVATE AGREEMENTS  

under Section 62-3-912 



The value of seeking judicial guidance and instruction under 62-7-

201(a)(1) is that it allows the fiduciary to maintain a neutral position,  

avoid the tone of adversarial allegations sometimes required to 

establish a justiciable controversy for purposes of a declaratory 

judgment action, proactively seek technical guidance in a good faith 

effort to facilitate proper trust administration in the best interests of the 

beneficiaries, suggest a potential solution, and receive the protection of 

a Court Order.  The Court may provide a brilliant solution that counsel 

didn’t think of!  This option is underused, but extremely valuable.   
 

S.C. Code Ann. Section 62-7-201(a)(1) (Role of Court in Administration of Trust)  

JUDICIAL GUIDANCE AND INSTRUCTION 
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Useful for determining rights of the parties, for 

document construction issues, etc. 

•  See, S.C. Code Ann. Section 15-53-10 et. seq. 

            

 A justiciable controversy must be established.  The 

 more clearly you articulate the technical or other 

 issue, the better the answer you can expect to 

 receive.  

 

 

 

 

DECLARATORY JUDGMENT 
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The South Carolina Trust Code allows judicial 

modification of trusts in order to facilitate proper 

administration consistent with the Settlor’s intent, 

and in the beneficiaries’ best interests. 
  

 

 

 
S.C. Code Ann Sections 62-7-411 to 62-7-416.       

 

 

 

 

JUDICIAL TRUST MODIFICATION 
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Modification can address a 

material change in 

circumstances or law not 

anticipated by the Settlor, 

implement Settlor tax 

objectives, update old 

language, reform/correct 

mistakes, modify/terminate an 

uneconomic trust, etc.   

  

 

Modification can be used to 

strategically address/reallocate duty 

and risk.   

• Example: where an old trust establishes a 

trust committee or board of advisors with 

investment authority, it may be possible to 

modify the trust for clarification and define 

the respective roles and liability of the 

trustee v. trust committee or board of 

advisors, and designate the 

committee/board as “trust investment 

advisor” under S.C. Code Ann. Section 62-7-

819 (Powers of a trust investment advisor).   

 

 

JUDICIAL TRUST MODIFICATION 



Allocates investment responsibility and liability to the investment 

advisor, rather than to the trustee.  Whenever a trust provides that a 

trustee is to follow the direction of a trust investment advisor regarding 

investment or distribution decisions, then (except to the extent that the 

trust instrument provides otherwise), the trustee has no duty to: 

• monitor investment advisor conduct;  

• provide advice to the trust investment advisor; or  

• communicate with, warn or apprise any beneficiary or third party 

concerning instances in which the trustee would have or might have 

exercised discretion in a different manner than the investment advisor 

• “Investment decision” is broadly defined as retention, purchase, sale, 

exchange, tender or other transaction affecting ownership or rights.  

  

 

 

 

 
S.C. Code Ann Sections 62-7-411 to 62-7-416.       

 

 

 

 

S.C. Code Ann. Section 62-7-819  

(Powers of  a trust investment advisor) 
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S.C. Code Ann. Section 62-7-819 

can be a good strategic 

mechanism to address a portfolio 

concentration situation.    

 



Moving trust situs can be strategically valuable.    
 

South Carolina’s more specialized Probate Courts (which have original 

exclusive subject matter jurisdiction over trust administration issues, 

shorter dockets, and date-certain trials) can sometimes more 

effectively resolve technical fiduciary issues than a Superior Court in 

another state (where the Judges oversee broader subject matter, don’t 

have the structure/benefit of a specialized focus, have a larger 

docket/less time and may not have date-certain trials).  

 

 

 

 

Situs Change 
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VIRTUAL REPRESENTATION TO MINIMIZE 

RISK OF COLLATERAL ATTACK.  
 

 
Manage potential risk exposure associated with 

potential collateral attack by lineal descendants, 

minors, and unborn/unascertained beneficiaries 

by having a parent or other appropriate virtual 

representative sign on their behalf.  Confirm that 

there is no conflict of interest between the 

representative and the person represented, and 

identify minor children by name.   

 

 

 

Every beneficiary or class you fail to 

properly address is a potential 

plaintiff.     

 

 

Appoint a Guardian ad Litem or 

Conservator to represent minors if 

there is any appearance of conflict.  

 
S.C. Code Ann. Section 62-7-303 (Representation by Fiduciaries 

and Parents)  

 

 

Sample signature bar:  [signatory 

name], individually and as virtual 

representative of all his minor issue 

[state minors’ names], unborn and 

unascertained issue.”  

 



Trustees should consider sending beneficiaries regular, detailed trust 

account statements and informational notices, consistent with their 

fiduciary duty to inform and report. That should also trigger the 

applicable statute of limitations as often as possible and minimize 

potential trustee liability exposure.  

• S.C. Code Ann. Section 62-7-1005(a) bars a beneficiary from commencing an 

action for breach of trust against a trustee more than one year after the date the 

beneficiary or his representative was sent a report adequately disclosing the 

existence of a potential claim for breach of trust (adequate disclosure = the 

beneficiary or his representative knows of the potential claim or should have 

inquired into its existence). 

• Absent the adequate disclosure required in Section 62-7-1005(a), the statute of 

limitations for beneficiary claims against a trustee is three years under Section 62-

7-1005(b).    

 

 

 

 

TRUST CODE STATUTE OF LIMITATIONS  
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SUBJECT MATTER JURISDICTION 

See, S.C. Code Ann. 

Sections 62-1-302 and 62-

7-201.  The South Carolina 

Probate Courts generally 

have exclusive original 

subject matter jurisdiction 

over trust and estate 

matters.  

Fiduciaries may use lack of 

subject matter jurisdiction 

as a ground to dismiss 

actions filed by the 

opposition in the wrong 

Court.   Lack of subject 

matter jurisdiction may be 

raised at any time.    

 

Circuit Court concurrent 

jurisdiction with Probate 

Court re: wrongful 

death/survival actions 

settlement approval (62-1-

302(b)), attorneys fees (62-

7-201 ((d)), and external 

affairs of trusts (62-7-

201(c)). Concurrent 

Probate Court jurisdiction 

with Family Court: 62-1-

302(c) (actions re: trust 

external affairs); 62-1-

302(c) (paternity/common 

law marriage/marital 

agreement interpretation in 

estate/trust/GC actions).     

 



 

 



• Keep fiduciary substitutions amicable, whether they are accomplished by 

Court Order (preferable) or nonjudicially by agreement (or by such other 

means as directed by a governing trust). Provide an accounting to trigger 

the statute of limitations.  

• Consider using protective language stating that one fiduciary is not liable 

or responsible for the acts or omissions of any others, and no trustee has 

any duty to review the service of any other.   

• Consider using language whereby the resigning fiduciary takes no 

position as to the fitness or qualifications of the proposed successor 

(defer to the Court on those issues), particularly if the successor is 

proposed by others and you’re not in a position to thoroughly vet them.  

• The resigning fiduciary should always seek a release.  Even a partial 

release is better than no release.  

 

 

 

 

FIDUCIARY SUBSTITUTION   
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Court can be expensive (even uncontested matters). So if you’re 

there on one issue (provided it’s reasonably related/doesn’t 

undermine your strategic priorities), consider cleaning up as many 

issues as possible.  For example: 

• If you’re petitioning to modify an old trust to clean up insufficient 501(c)(3) 

language, you might also request court approval to allow retention of a 

portfolio concentration,  

• Seek ratification of all prior trust administration/investment decisions,  

• Consider whether old trust language regarding trustee compensation 

needs modification to trigger the trustee’s standard fee schedule in effect 

at the time services are rendered, and  

• Request Court approval of all legal expenses associated with the 

proceeding to be paid from trust as trust administration expenses. 

 

 

 

 

IN COURT?  CLEAN-UP OTHER ISSUES   
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GENERAL FIDUCIARY CONSIDERATIONS 

Be proactive; not reactive. 

 

Fiduciaries should be 

aware that the estate 

planning attorney may also 

be a fact witness who 

cannot represent the 

fiduciary in a litigation 

context under SC Rule of 

Professional Rule of 

Conduct 3.7.  

 

Address the issue of 

preservation versus waiver 

of privilege by the estate 

planning attorney; the 

fiduciary and any litigation 

counsel should afford the 

estate planning counsel all 

professional courtesies.  

 

 



FIDUCIARY CONSIDERATIONS; 

THE ART OF SAYING “NO.” 

Say “no” effectively.  Document 

the “no” if it’s an exercise of 

discretion.   

 

. 

 

Sample: “We are not currently in 

a position to grant/accommodate 

that request.”  

 
Be clear, professional in tone and content, and 

document the “no.”  The effective exercise of discretion 

in a trust or estate administration context often involves 

declining insane as well as potentially reasonable 

beneficiary and other requests.   It may also involve 

declining a new client who presents a high degree of risk 

(despite the prospect of a good potential fee).         

 

If appropriate, consider offering an alternative to the 

request you are declining.  That tends to make a “no” 

easier for the other party to accept.  Another strategic 

option is to invite the other party to make another 

proposal for the fiduciary’s consideration (note: 

“consideration” does not mean “yes”).  

 

“The art of leadership is saying no, 

not saying yes. It is very easy to say 

yes.” 

Tony Blair, Former Prime Minister, U.K. 

  

 

The fiduciary does not always have to give all reasons 

for saying “no” (it may be sufficient to inform the other 

party that after careful consideration of all information 

presented, the fiduciary has made decision X).  

Internally document the exercise of fiduciary discretion, 

including the issue considered, reasons (with reference 

to specific will or trust language), and ultimate decision.   

 



• Client fiduciaries like having their counsel carefully communicate 

a sensitive fiduciary decision, as it may deflect beneficiary 

frustration away from the fiduciary.  (Translation: attorneys are 

paid to deliver bad news).  The fiduciary’s preference is to remain 

on good terms with the beneficiaries.   

• Neutrality tends to suggest that a fiduciary is not favoring one 

beneficiary or issue over others (consistent with the fiduciary’s 

duty of loyalty), and it tends to avoid escalation.   

• Observe confidentiality and be aware of privilege issues in daily 

communications and engagement agreements.   That could make 

or break a position if litigation arises.    

 

 

 

 

FIDUCIARY TIPS  
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S.C. Code Ann. Section 62-1-110 (Fiduciary-Lawyer Privilege) is 

helpful to fiduciaries.  Whenever an attorney-client relationship 

exists between a lawyer and a fiduciary, communications between 

the lawyer and the fiduciary shall be subject to the attorney-client 

privilege unless waived by the fiduciary, even though fiduciary funds 

may be used to compensate the lawyer for legal services rendered 

to the fiduciary. The existence of a fiduciary relationship between a 

fiduciary and a beneficiary does not constitute or give rise to any 

waiver of the privilege or communications between the lawyer and 

the fiduciary.  (This statute rejects the “fiduciary exception” to 

attorney-client privilege which was previously the law in South 

Carolina under the 2005 Floyd v. Floyd case, in an effort to 

encourage full disclosure between the fiduciary and their attorney).  

 

 

 

FIDUCIARY-LAWYER PRIVILEGE 
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PRACTICAL POINTS 

Use secure e-mail when 

appropriate.  (For example, 

WBD has encryption and a  

dedicated team supervising 

technology/cyber security).     

 

 

Always keep third party 

“optics” in mind.  What type 

of impression do you think 

the fiduciary decision-

making process, 

policies/procedures, use of 

“best practices” and 

documentation would make 

on third parties (like the 

Court or the Attorney 

General?) 

 

Maintain a good 

relationship with the South 

Carolina AG’s Office re: 

charitable trust matters.    
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The real situation (i.e., the “Truth”) in any trust or estate scenario is seldom (never) what 

you’re told it is, what counsel initially think it is, what witnesses testify it is, or what the 

documentation suggests.  

 

Strategic use of certain tools available to fiduciaries (trustees and personal 

representatives) can effectively determine and enforce testator/settlor intent (despite poorly 

drafted documents and selective memories), minimize unnecessary drama and expense, 

streamline proceedings, and resolve technical issues.  

 

The fiduciary mission: properly determine and implement the decedent’s intent.  With 

diplomacy.  

 

I. THE ESTATE PLAN (LAST WILL AND TESTAMENT/TRUST) EXPRESSES 

THE DECEDENT’S INTENT REGARDING DISPOSITION OF ASSETS. 

THAT INTENT AND THE LAW ESTABLISH THE FIDUCIARY’S ROAD 

MAP.   

 

Set parameters and expectations early. Identify assets and any problems early. 

 

Confirm the relevant valid and enforceable governing documents (and resolve any 

ambiguity), to minimize potential conflict.  Distinguish between legally 

enforceable intent versus precatory wishes/preferences.  

 

Remind beneficiaries that the decedent’s estate plan documentation (intent) and 

the law govern disposition of assets.  (“It’s not about you…it’s about what the 

decedent wanted…”) This maintains the fiduciary’s neutral position and sets 

parameters.   

 

II. FIDUCIARY DIGITAL ASSETS AUTHORIZATION AND ACCESS  

 

Decedent digital assets must be promptly identified and accessed by the fiduciary 

before they are locked down, deleted or otherwise affected by terms of the digital 

platform’s Terms of Service Agreement.   If the decedent’s estate plan does not 

include an inventory of digital accounts/assets with full authorization for fiduciary 

access to them (including authorization and passwords acceptable to the online 

mailto:Laurel.Blair@wbd-us-com
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providers consistent with their Terms of Service Agreements), promptly address 

that issue.  

 

Avoid unintentional fiduciary violation of state and federal anti-hacking laws, and 

avoid fiduciary violation of Terms of Service Agreements of providers such as 

Google, Facebook and Yahoo (Terms of Service Agreements tend to be governed 

by California law).   Few states have enacted statutes governing fiduciary access 

to decedent digital assets.  

 

The Stored Communications Act, 18 U.S.C. Section 2701(a) et seq., part of the 

Electronic Communications Privacy Act, contains prohibitions relevant to estate 

planners, fiduciaries and internet service providers.  18 U.S.C. Section 2701(a) 

(re: access to digital property) makes it a criminal offense for anyone to 

“intentionally access…without authorization a facility through which an 

electronic communication service is provided” as well as to “intentionally 

exceed…an authorization to access that facility.”  This section does not apply to 

“conduct authorized…by a user of that service with respect to a communication of 

or intended for that user.”    

 

18 U.S.C. Section 2702 prohibits an electronic communication service or remote 

computing service from knowingly divulging the contents of a communication 

that is stored by, carried or maintained on that service; however, disclosure is 

permitted “with the lawful consent of the originator or an addressee or intended 

recipient of such communication, or the subscriber in the case of remote 

computing service.” 

 

The Computer Fraud and Abuse Act, 18 U.S.C. Section 1030, prohibits 

unauthorized access to computers.  USDOJ position has been that this section 

supports a criminal charge when anyone “exceeds authorized access” by violating 

the access rules set forth in the provider’s terms of service agreement.  There does 

not appear to be any specific exemption or authorization for fiduciary access to 

decedent digital assets.    

 

The Uniform Fiduciary Access to Digital Assets Act (Uniform Law Commission) 

defines a “digital asset” as “an electronic record in which an individual has a right 

or interest.”     

 

Digital property with monetary, sentimental or other value may include: airline, 

hotel, credit card and other mileage points and rewards (some allow transfer of 

points at death), domain names, virtual currency, virtual real estate, email 

accounts, social networking accounts, financial information accounts, and 

intellectual property.   Leonard Bernstein left at death his memoir in electronic 

form with a password; it has not yet been accessed, nor its value realized.  
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III. COURT ORDER APPROVING AGREEMENT VERSUS NON-JUDICIAL 

AGREEMENT: OPPORTUNITIES AND LIMITATIONS 

 

A. COURT ORDER 

  

Never underestimate the value and protection of a well-drafted Court 

Order!  It creates a clear record, it’s enforceable, and (big picture) it may 

be less expensive than a non-judicial settlement gone wrong.  Consent 

Orders preferred.  A hearing transcript is also helpful.   

 

S.C. Code Ann. Sections 62-3-1101 (Effect of approval of agreements 

involving trusts, inalienable interests, or interests of third persons), 

provides: 

 

“A compromise of a controversy as to admission to probate of an 

instrument offered for formal probate as the will of the decedent, the 

construction, validity, or effect of a probated will, the rights or interests in 

the estate of the decedent, of a successor, or the administration of the 

estate, if approved by the court after hearing, is binding on all parties 

including those unborn, unascertained, or who could not be located.  An 

approved compromise is binding even though it may affect a trust or an 

inalienable interest.  A compromise does not impair the rights of creditors 

or of taxing authorities who are not parties to it. A compromise approved 

pursuant to this section is not a settlement of a claim subject to the 

provisions of Section 62-5-433.” 

 

Approval of the compromise agreement is by Order of the Probate Court 

following a formal proceeding. The Order is binding on parties to the 

proceeding, on unborn/unascertained persons, and on persons who could 

not be located.  However, the agreement as approved by the Court is not 

binding on creditors of the estate or trust estate, or on taxing authorities 

unless they are parties to the agreement.   

 

S.C. Code Ann. Section 62-3-1102 (Procedure for securing court approval 

of compromise):  requires written agreement executed by all competent 

persons and parents acting for any minor child having beneficial interests 

or claims which will or may be affected by the compromise. Also requires 

formal Court approval process (Summons/Petition, compliance with SC 

Rules of Civil Procedure including notice to all interested persons).  If the 

Court finds that the controversy is in good faith and the proposed 

agreement is just and reasonable, approval may be granted. 
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B. NONJUDICIAL SETTLEMENT AGREEMENTS  

 

1. S.C. Code Ann. Section 62-7-111 (Nonjudicial settlement 

agreements) 

 

Nonjudicial settlement agreements are potentially less expensive than 

obtaining a Court approval, but they may not offer a degree of protection 

and enforcement comparable to a Court Order.   

 

S.C. Code Ann. Section 62-7-111 (a) provides that “interested persons” 

means persons whose consent would be required in order to achieve a 

binding settlement were the settlement to be approved by the court.”  

 

S.C. Code Ann. Section 62-7-111(b) specifically limits the use of 

nonjudicial settlement agreements to designated subject matter, stating:  

“Interested persons may enter into a binding nonjudicial settlement 

agreement with respect to only the following trust matters: (1) the 

approval of a trustee’s report or accounting; (2) direction to a trustee to 

perform or refrain from performing a particular administrative act or the 

grant to a trustee of any necessary or desirable administrative power; (3) 

the resignation or appointment of a trustee and the determination of a 

trustee’s compensation; (4) transfer of a trust’s principal place of 

administration; and (5) liability of a trustee for an action relating to the 

trust.   

   

Do not use a nonjudicial settlement agreement to address issues it was not 

intended to cover.    

    

Beware: non-judicial settlement agreements can be unwound in South 

Carolina.  See, S.C. Code Ann. Section 62-7-111(c):  “Any interested 

person may request the court to approve a nonjudicial settlement 

agreement, to determine whether the representation as provided in Part 3 

was adequate, and to determine whether the agreement contains terms and 

conditions the court could have properly approved.” 

 

2. S.C. Code Ann. Section 62-3-912 (Private agreements among 

successors to decedent binding on personal representative) 

provides: 

 

“Subject to the rights of creditors and taxing authorities, competent 

successors may agree among themselves to alter the interests, shares or 

amounts to which they are entitled under the will of the decedent, or under 

the laws of intestacy, in any way they provide in a written contract 

executed by all who are affected by its provisions. The personal 
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representative shall abide by the terms of the agreement subject to his 

obligation to administer the estate for the benefit of creditors, to pay all 

taxes and costs of administration, and to carry out the responsibilities of 

his office for the benefit of any successors of the decedent who are not 

parties.  Personal representatives of decedents’ estates are not required to 

see to the performance of trusts if the trustee thereof is another person who 

is willing to accept the trust. Accordingly, trustees of a testamentary trust 

are successors for the purposes of this section.  Nothing herein relieves 

trustees of any duties owed to beneficiaries of trusts.”  

 

Section 62-3-912 may be used to essentially rewrite an estate plan.  

However, there are ethical and other issues (result not entirely consistent 

with the Decedent’s wishes? Will someone’s great aunt haunt them for 

rewriting her Will?  Could rewriting the estate plan resolve family conflict 

or resolve issues created by a poorly drafted document?)   

 

Beware: problems if the document is not negotiated and executed “by all 

who are affected by its provisions!”   

 

Beware: the personal representative may be in an awkward position if 

compliance with the document is not consistent with other personal 

representative estate administration obligations!  If not all information is 

available when the agreement is executed, problems may arise.  

 

IV.  JUDICIAL GUIDANCE AND INSTRUCTION  

 

See, S.C. Code Ann. Section 62-7-201(a)(1) (Role of Court in Administration of 

Trust). 

   

The value of seeking judicial guidance and instruction is that it allows the 

fiduciary to maintain a neutral position, avoid the tone of adversarial allegations 

sometimes required to establish a justiciable controversy for purposes of a 

declaratory judgment action, proactively seek technical guidance in a good faith 

effort to facilitate proper trust administration in the best interests of the 

beneficiaries, suggest a potential solution, and receive the protection of a Court 

Order.  The Court may provide a brilliant solution that didn’t occur to counsel.    

 

This option is underused, but extremely valuable.   

 

V. DECLARATORY JUDGMENT 

 

Useful for determining rights of the parties, for document construction issues, etc. 

 

See, S.C. Code Ann. Section 15-53-10 et. seq. 
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A legitimate justiciable controversy must be established to warrant a declaratory 

judgment.  The more clearly you articulate the technical or other issue, the better 

the answer you can expect to receive.  

  

VI. JUDICIAL TRUST MODIFICATION/TERMINATION  

 

The South Carolina Trust Code allows judicial modification of trusts in order to 

facilitate proper administration consistent with the Settlor’s intent, and in the 

beneficiaries’ best interests.  Each statute has specific requirements.  

 

 S.C. Code Ann. Section 62-7-411 (Modification or termination of 

noncharitable irrevocable trust by consent with court approval). 

 

 S.C. Code Ann. Section 62-7-412 (Modification or termination because of 

unanticipated circumstances or inability to administer trust effectively) (this is 

probably the most commonly used mechanism to resolve problems with old 

trust language where the law and circumstances have materially changed since 

the trust was executed).  

 

 S.C. Code Ann. Section 62-7-413 (Equitable deviation).  This is used to 

modify if a particular charitable purpose becomes unlawful, impracticable, 

impossible to achieve or wasteful; the Court may direct that trust property be 

applied/distributed in a manner consistent with the settlor’s charitable intent. 

 

 S.C. Code Ann. Section 62-7-414 (Modification or termination of uneconomic 

trust). After notice to qualified beneficiaries and without court approval, the 

trustee of a trust consisting of trust property having a total value of less than 

$100,000.00 may terminate the trust if the trustee concludes that the value of 

the trust property is insufficient to justify the cost of administration.  The 

Court may also modify or terminate a trust or substitute trustees if the value of 

trust property is insufficient to justify the cost of administration.  This is 

useful if the trust document contains no termination provision.     

 

 S.C. Code Ann Section 62-7-415 (Reformation to correct mistakes).  The 

Court may reform the terms of a trust, even if unambiguous, to conform to the 

terms of the settlor’s intention if it is proved by clear and convincing evidence 

what the settlor’s intention was and that the terms of the trust were affected by 

a mistake of fact or law, whether in expression or inducement.  

 

 S.C. Code Ann. Section 62-7-416 (Modification to achieve settlor’s tax 

objectives). To achieve the settlor’s tax objectives, the Court may modify the 

terms of a trust in a manner that is not contrary to the settlor’s probable 

intention. The court may provide that the modification has retroactive effect.       
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 S.C. Code Ann Section 62-7-410 (Modification or termination of trust; 

proceedings for approval or disapproval) outlines which parties may 

commence the proceeding.  

 

Trust modification can be used to strategically address/reallocate risk.  For 

example, where a trust establishes a board of advisors with investment authority, 

it may be possible to modify the trust (for example, under S.C. Code Ann. Section 

62-7-412) to seek clarification and delineate respective roles and liability of the 

trustee versus board of advisors, and designate the board of advisors as “trust 

investment advisor” under S.C. Code Ann. Section 62-7-819.   

 

S.C. Code Ann. Section 62-7-819 allocates investment responsibility and liability 

to the investment advisor, rather than to the trustee.  Whenever a trust provides 

that a trustee is to follow the direction of a trust investment advisor regarding 

investment or distribution decisions, then (except to the extent that the trust 

instrument provides otherwise), the trustee has no duty to monitor investment 

advisor conduct, no duty to provide advice to the trust investment advisor, and no 

duty to communicate with, warn or apprise any beneficiary or third party 

concerning instances in which the trustee would have or might have exercised 

discretion in a different manner than the investment advisor.  “Investment 

decision” is broadly defined as retention, purchase, sale, exchange, tender or other 

transaction affecting the ownership or rights.  

 

S.C. Code Ann. Section 62-7-819 is a good strategic mechanism to address a 

portfolio concentration situation.    

 

VII. SITUS CHANGE 

 

Moving trust situs can be valuable for several strategic reasons.  For instance, 

South Carolina’s more specialized Probate Courts (which have original exclusive 

subject matter jurisdiction over trust administration issues, shorter dockets, and 

date-certain trials) can sometimes more effectively resolve technical fiduciary 

issues than a Superior Court in another state (where the Judges oversee broader 

subject matter, don’t have the structure/benefit of a specialized focus, have a 

larger docket/less time and may not have date-certain trials).  

 

VIII. VIRTUAL REPRESENTATION TO MINIMIZE RISK OF COLLATERAL 

ATTACK.  

 

S.C. Code Ann. Section 62-7-303 (Representation by Fiduciaries and Parents)  

allows (in order of priority) for representation of persons by their fiduciaries 
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(conservator, guardian, agent, trustee, personal representative or parent), provided 

there is no conflict of interest between the representative and person represented 

with respect to the particular matter or dispute.  

Manage potential risk exposure associated with potential collateral attack by 

lineal descendants, minors, and unborn/unascertained beneficiaries by having a 

parent or other appropriate representative sign on their behalf.  Confirm that there 

is no conflict of interest between the representative and the person represented, 

and identify minor children by name.   

Every beneficiary or class you fail to properly address by virtual representation 

(or otherwise, such as by Guardian ad Litem appointment) is a potential plaintiff. 

S.C. Code Ann. Section 62-1-403 is the Probate Code counterpart to S.C. Code 

Ann. Section 62-7-303.     

Sample for signature bar:  [signatory name], individually and as virtual 

representative of his minor children [names of minor children], and all his unborn 

and unascertained issue.”  

IX. TRUSTEE STATUTE OF LIMITATIONS  

 

S.C. Code Ann. Section 62-7-105 (Limitation of action against trustee) provides: 

“(a) Unless previously barred by adjudication, consent, or limitation, a 

beneficiary may not commence a proceeding against a trustee for breach 

of trust more than one year after the date the beneficiary or a 

representative of the beneficiary was sent a report that adequately 

disclosed the existence of a potential claim for breach of trust.  

(b) A report adequately discloses the existence of a potential claim for 

breach of trust if it provides sufficient information so that the beneficiary 

or representative knows of the potential claim or should have inquired into 

its existence.  

(c) If subsection (a) does not apply, a judicial proceeding by a beneficiary 

or on behalf of a beneficiary against a trustee for breach of trust must be 

commenced within three years after the first to occur of: (1) the removal, 

resignation, or death of the trustee; (2) the termination of the beneficiary’s 

interest in the trust; or (3) the termination of the trust.”     
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Trustees should consider sending beneficiaries regular, detailed trust account 

statements, and informational notices, consistent with the fiduciary duty to inform 

and report. That should also trigger the applicable statute of limitations as often as 

possible and minimize potential trustee liability exposure. Reports must give 

sufficient notice or the one year statute does not apply.  The one year statute does 

not begin to run against a beneficiary who has waived the furnishing of a report or 

who did not receive one.    

Beneficiary claims against trustees may also be foreclosed by consent, release, or 

ratification. See, S.C. Code Ann Section 62-7-1009.  

X. SUBJECT MATTER JURISDICTION 

See, S.C. Code Ann. Sections 62-1-302 and 62-7-201.   

The South Carolina Probate Courts generally have exclusive original subject 

matter jurisdiction over trust and estate matters.   

Fiduciaries may use lack of subject matter jurisdiction as a ground to dismiss 

actions filed by the opposition in the wrong Court.  Lack of subject matter 

jurisdiction may be raised at any time.     

The Circuit Court has concurrent jurisdiction with Probate Court re: wrongful 

death and survival actions settlement approval (S.C. Code Ann. Section 62-1-

302(b)), attorneys fees (S.C. Code Ann. Section 62-7-201(d)), and external affairs 

of trusts (S.C. Code Ann. Section 62-7-201(c)). Concurrent Probate Court 

jurisdiction with Family Court includes actions re: trust external affairs (S.C. 

Code Ann. Section 62-1-302(c)); paternity/common law marriage/interpretation 

of marital agreements in estate/trust/guardianship/conservatorship actions pending 

before the Probate Court (62-1-302(c)).      

XI. CASE REMOVAL FROM PROBATE COURT TO CIRCUIT COURT 

 

  See, S.C. Code Ann. Section 62-1-302(d), (e) and (f).  

Notwithstanding the exclusive jurisdiction of the Probate Court, any action or 

proceeding filed in the Probate Court on specified subject matter, on motion of a 

party, or by the Court on its own motion, made not later than ten days following 

the date on which all responsive pleadings must be filed, must be removed to the 

Circuit Court; in such cases, the Circuit Court shall proceed upon the matter de 

novo.  
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Subject matter eligible for removal: 1) formal proceedings for the formal probate 

of wills and for appointment of general personal representatives;  2) construction 

of wills; 3) actions to try title concerning property in which the estate of a 

decedent or protected person asserts an interest; 4) matters involving the internal 

or external affairs of trusts as provided in Section 62-7-201, excluding  matters 

involving establishment of a “special needs trust” as described in Article 7; 5) 

actions in which a party has a right to trial by jury and which involve an amount 

in controversy of at least five thousand dollars in value; and 6) actions concerning 

gifts made under the S.C. Uniform Gifts to Minors Act, Article 5, Chapter 5, Title 

63.  

Removal is a strategic decision involving many considerations which can’t be 

addressed here.  If you want a jury trial, have complex technical litigation 

demands or special security issues, remove to Circuit Court.  If you want one 

judge to preside over the entire matter, desire date-certain scheduling options and 

prefer a judge with specialized knowledge of the trusts and estates area, stay in 

Probate Court.     

Removal of an action or proceeding applies only to the particular action or 

proceeding removed, and the Probate Court otherwise retains continuing 

exclusive jurisdiction.  

The Probate Court may remove any other related matter before it, if the Probate 

Court finds that removal of such related matter would be in the best interests of 

the estate or in the interest of judicial economy.  

XII. FIDUCIARY SUBSTITUTION  

 

Keep fiduciary substitution amicable, whether accomplished by Court Order or 

non-judicially by agreement (or by such other means as directed by the trust at 

issue).  

Consider using protective language stating that one fiduciary is not liable or 

responsible for the acts or omissions of any others, and no fiduciary has any duty 

to review the service of any other.   

Consider using language whereby the resigning fiduciary takes no position as to 

the fitness or qualifications of the proposed successor (defer to the Court on those 

issues), particularly if the successor is proposed by someone else and you’re not 

in a position to thoroughly vet them.  
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The resigning fiduciary should always seek a release.  Even a partial release is 

better than no release.  Issue a final accounting to trigger the statute of limitations.  

XIII. IF YOU’RE IN COURT ON ONE ISSUE, CLEAN UP OTHERS.  

 

Court can be expensive (even uncontested matters). So if you’re there on one 

issue (provided it’s reasonably related/doesn’t undermine your strategic 

priorities), consider cleaning up as many issues as possible.  For example, if 

you’re petitioning to modify an old trust to clean up insufficient 501(c)(3) 

language, you might also request court approval to allow retention of a portfolio 

concentration, seek ratification of all prior trust administration/investment 

decisions, consider whether old trust language regarding trustee compensation 

needs modification to trigger the trustee’s standard fee schedule in effect at the 

time services are rendered, and request Court approval of all legal expenses 

associated with the proceeding to be paid from trust as trust administration 

expenses. 

XIV. GENERAL FIDUCIARY CONSIDERATIONS 

  

Be proactive; not reactive. 

 

Fiduciaries should be aware that the estate planning attorney may also be a fact 

witness who cannot represent the fiduciary in a litigation context under SC Rule 

of Professional Rule of Conduct 3.7.    

 

Address the issue of preservation versus waiver of privilege by the estate planning 

attorney; the fiduciary and any litigation counsel should afford the estate planning 

counsel all professional courtesies. 

 

Say “no” effectively.  Document the “no” if it’s an exercise of discretion.   

 

Be clear, professional in tone and content, and document the “no.”  The effective 

exercise of discretion in a trust or estate administration context often involves 

declining insane as well as potentially reasonable beneficiary and other requests.   

It may also involve declining a new client who presents a high degree of risk 

(despite the prospect of a good potential fee).         

 

“The art of leadership is saying no, not saying yes. It is very easy to say yes.” 

- Tony Blair, Former Prime Minister, U.K. 

 

Sample: “We are not currently in a position to grant/accommodate that request.”  
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If appropriate, consider offering an alternative to the request you are declining.  

That tends to make a “no” easier for the other party to accept.  Another strategic 

option is to invite the other party to make another proposal for the fiduciary’s 

consideration (note: “consideration” does not mean “yes”).  

 

The fiduciary does not always have to give all reasons for saying “no” (it may be 

sufficient to inform the other party that after careful consideration of all 

information presented, the fiduciary has made decision X).  Internally document 

the exercise of fiduciary discretion, including the issue considered, reasons (with 

reference to specific will or trust language), and ultimate decision.   

 

Client fiduciaries like having their counsel carefully communicate a sensitive 

fiduciary decision, as it may deflect beneficiary frustration away from the 

fiduciary.  (Translation: attorneys are paid to deliver bad news).  The fiduciary’s 

preference is to remain on good terms with the beneficiaries.   

Neutrality tends to suggest that a fiduciary is not favoring one beneficiary or issue 

over others (consistent with the fiduciary’s duty of loyalty), and it tends to avoid 

escalation.   

 

Observe confidentiality and be aware of privilege issues in daily communications 

and engagement agreements.   That could make or break a position if litigation 

arises.    

S.C. Code Ann. Section 62-1-110 (Fiduciary-Lawyer Privilege) is helpful to 

fiduciaries.  Whenever an attorney-client relationship exists between a lawyer and 

a fiduciary, communications between the lawyer and the fiduciary shall be subject 

to the attorney-client privilege unless waived by the fiduciary, even though 

fiduciary funds may be used to compensate the lawyer for legal services rendered 

to the fiduciary. The existence of a fiduciary relationship between a fiduciary and 

a beneficiary does not constitute or give rise to any waiver of the privilege or 

communications between the lawyer and the fiduciary.  (This statute rejects the 

“fiduciary exception” to attorney-client privilege which was previously the law in 

South Carolina under the 2005 Floyd v. Floyd case, in an effort to encourage full 

disclosure between the fiduciary and their attorney).          

Use secure e-mail when appropriate.  (For example, WBD has encryption, a 

dedicated team supervising technology/cyber security).     

 

Always keep third party “optics” in mind.  What type of impression do you think 

the fiduciary decision-making process, policies/procedures, use of “best practices” 
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and documentation would make on third parties (like the Court or the Attorney 

General?) 

 

Maintain a good relationship with the South Carolina AG’s Office re: charitable 

trust matters.    
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Attorneys’ Fees in Probate Court 

  Judge Debora A. Faulkner 

   January 19, 2018 

 

 

For attorneys who are litigators in Probate Court, the issue of attorney's fees arises fairly 

often. For estate planners the issue may only arise occasionally.  In either case, it is 

important to understand the applicable law and some of the more practical aspects.   

 
Under the common law of South Carolina, a prevailing party has no right to recover attorney's fees. In 

the absence of a common law right, the plaintiff must plead either a contract or a statute to receive 

enhanced damages or attorney's fees.   Jackson v. Speed, 326 S.C. 289, 307, 486 S.E.2d 750, 759 (1997);   

 

Once the Court determines that there is a legal basis to award fees; then, the next step is to 

determine whether the amount requested is reasonable. 

 

   By no means does this outline include every case or statute on point in S. C.  

 

 

Legal Authority  

 

 Estates 

 
 Statutes 

 
Section 62-1-111. Authority to award costs and expenses. Eff. Jan. 2014 
In a formal proceeding, the court, as justice and equity may require, may award costs and 

expenses, including reasonable attorney's fees, to any party, to be paid by another party or 

from the estate that is the subject of the controversy. 

 

 Prior to the enactment of this statute, the only person who was entitled to be paid   

 attorney's fees under Section 62-3-720 was the attorney hired by the Personal 

 Representative. Under this new statute, the court can decide if fees are appropriate and 

 how they should be paid. 

 

 

 Section 62-3-720. Expenses in estate litigation 

 If any personal representative or person nominated as personal representative defends or 

 prosecutes any proceeding in good faith, whether successful or not, he is entitled to receive 

 from the estate his necessary expenses and disbursement including reasonable attorneys’ 

 fees incurred. 

 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997136900&pubNum=711&originatingDoc=I71ca313203d311dabf60c1d57ebc853e&refType=RP&fi=co_pp_sp_711_759&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_711_759
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  Section 62-3-721(a). Proceedings for review of agents, etc. 

  After notice to all interested persons, on petition of an interested person or on 

 appropriate motion if administration is under Part 5, the propriety of 

 employment of any person by a personal representative including any 

 attorney……, the reasonableness of the compensation….may be reviewed by  the 

 court.   Any person who has received excessive compensation from an estate for 

 services rendered may be ordered to make appropriate refunds. 

 

 Common Law 

   

 Common Fund Doctrine 

   

  The doctrine of the common fund or substantial benefit rule with respect to attorney’s 

  fees is set out in a 1941 case, In Re Crum. (Attachment #1)   

   In this case Vesley Crum, an attorney for a devisee, asked the court for an award of 

  attorneys’ fees out of the estate funds.  Judge Dewey Oxner noted that Mr. Crum 

  was highly skilled and morally entitled to compensation from all who benefited 

  from his services and that his fee was  reasonable.  The court reluctantly  

  concluded, however, that attorney's fees could not be allowed from the shares of 

  other devisees since Mr. Crum did not  represent them. The appellate court  

  reversed and held that a court exercising equitable jurisdiction can award  

  attorney's fees from the common fund if the attorney for the represented party 

  maintains a suit for the recovery, protection, preservation or increase of the  

  common fund or property in which others are  entitled to share. Such a suit is  

  essentially an action for the performance of the duties of the PR.  

  This is still good case law; but, 62-1-111 certainly gives the court clear authority to 

  award fees as justice and equity may require. 

 

 Compensatory Contempt 

 

  A number of cases set forth the authority of the Court to award attorneys’ fees 

  as compensatory contempt damages to the moving party. In a civil contempt  

  proceeding, a contemnor may be required to reimburse a complainant for the costs 

  he incurred in enforcing the court’s prior order, including reasonable attorney’s 

  fees.  Poston v. Poston, 331 S.C. 106, 114,502 S.E. 2d 86, 90 (1998); In Re  

  Cannon, 397 S.C. 541, 725 S.E.2d 698 (2012).  It is critical to establish a good 

  record in these cases. 

 

 SC Rules of Civil Procedure 

  

 Rule 81.  Applicability 

 

  The SCRCP shall apply insofar as practical in magistrate’s courts, probate courts, and 
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  family courts to the extent they are not inconsistent with the statutes governing those  

  courts. 

 

   SCRCP: 26, 37, 45, 56, 70, etc. have provisions which provide for attorneys’ 

  fees under specific circumstances 

 

 

 Trusts 

 
  Section 62-7-201. Role of Court in administration of trusts  

  This statute grants exclusive jurisdiction to the probate court to address internal affairs of 

 trusts, including reviewing the reasonableness of compensation of a person employed by a 

 trustee.  

 
Section 62-7-709 (a) (1). Reimbursement of expenses   

A trustee is entitled to be reimbursed out of the trust property, with interest at the legal 

rate as appropriate for expenses that were properly incurred in the administration of the 

trust.   

 

 
Section 62-7-1004.  Attorney's fees and costs 
In a judicial proceeding involving the administration of a trust, the court, as justice and 

equity may require, may award costs and expenses, including reasonable attorney's fees, to 

any party, to be paid by another party or from the trust that is the subject of the 

controversy. 

 

 Guardianships/ Conservatorships 

 
Section 62-5-414.   Compensation and Expenses. 
If not otherwise compensated for services rendered, any visitor, lawyer, physician, 

conservator, or special conservator appointed in a protective proceeding is entitled 

to reasonable compensation from the estate, as determined by the court. 

 
 Dowaliby  v. Chambless  344 S.C. 558, 544 S.E.2d 646 (2001) an interesting case heard in the 

 Court of Appeals.  Daughter Dowaliby files a petition for appointment of guardian and   

 conservator for Mother. Son objects to the appointment. Mother had set up a trust and 

 executed a Power of Attorney in favor of Son prior to her incapacity. Son argued a 

 conservator was unnecessary. The probate court appointed Son as guardian and held that 

 it was not necessary to establish a conservatorship. The court awarded Daughter 

 attorney's fees.  On appeal, Son asserted Daughter was not entitled to an award of her 

 attorney's fees.  
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 The Court of Appeals found there was no contract which authorized payment; so, the 

 Court then looked to any relevant statute.  The Court found that 62-5-414 noted above was 

 the relevant statute.  It further found: A statute allowing attorney fees is in derogation of 

 the common law and must be strictly construed.  Belton v. State, 339 S.C. 71, 74, 529 

 S.E.2d 4, 5 (2000).   Because the daughter’s attorney was not appointed, the Court 

 found that no statutory basis existed to award her attorneys’ fees.  
 

 

 Section 62-5-105.  Fees and Costs.  Eff. January 2019  

 (See Attachment # 2) This section was created to address allocation of fees and to 

 incorporate the language in 62-5-414 regarding compensation and fees.  

 

REASONABLENESS OF ATTORNEYS FEES  

 

 S.C. Rules of Professional Conduct:  Rule 1.5 Fees 

 (a) A lawyer shall not make an agreement for, charge, or collect an 

 unreasonable fee or an unreasonable amount for expenses. The 

 factors to be considered in determining the reasonableness of a 

 fee include the following: 

(1) the time and labor required, the novelty and difficulty of the questions 

 involved, and the skill requisite to perform the legal service properly; 

(2) the likelihood that the acceptance of the particular employment will preclude  other 

 employment by the lawyer; 

(3) the fee customarily charged in the locality for similar legal services; 

(4) the amount involved and the results obtained; 

(5) the time limitations imposed by the client or by the circumstances; 

(6) the nature and length of the professional relationship with the    

 client; 

(7) the experience, reputation, and ability of the lawyer or    

 lawyers performing the services; and 

(8) whether the fee is fixed or contingent 

 

 Glasscock v. Glasscock is perhaps the most commonly cited case regarding attorney's 

fees. Although this decision was rendered in a family court case, it’s holding as to the 

relevant factors to consider is instructive. The SC Supreme Court  held  that a court 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000060515&pubNum=711&originatingDoc=I71ca313203d311dabf60c1d57ebc853e&refType=RP&fi=co_pp_sp_711_5&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_711_5
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000060515&pubNum=711&originatingDoc=I71ca313203d311dabf60c1d57ebc853e&refType=RP&fi=co_pp_sp_711_5&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_711_5
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should consider  the  following  six factors: (1) the nature,  extent  and  difficulty of  

the case; (2)  the time  necessarily  devoted  to the case;  (3)  the professional 

standing of  counsel;  (4)  the contingency of compensation; (5) beneficial results 

obtained; and (6) customary legal fees for similar services. Glasscock v. Glasscock, 

304 S.C. 158,161,403 S.E.2d 313,315 (1991) (citing Donahl1e v. Donah11e, 299 S.C. 

353,365,384 S.E.2d 741, 748 (1989)). "The question of whether to award 

attorney fees is one addressed to the sound discretion of the trial court." Aiail v. 

Aiail, 295 S.C. 486, 489, 369 S.E.2d 146, 148 (Ct. App. 1988) (citing O'Neill v. 

O'Neill, 293 S.C. 112, 120, 359 S.E.2d 68, 73 (Ct. App. 1987)).  

 

 Bodkin v. Bodkin, 388 S.C. 203,223,694 S.E.2d 230,241 (Ct. App. 2010) noting a 

party's failure to cooperate and behavior prolonging proceedings may be 

considered in awarding attorney's fees. 

 

 Loadstar method is now recognized in some courts. This method looks at 

hours and an hourly rate and applies a multiplier, up or down, to reflect the 

circumstances of the case in question. 

 

 In Estate of Kay, __ S.E.2d __ (S.C. App. 2016) (2016 Westlaw 3342250).  The S. C.           

       Supreme Court granted certiorari in August, 2017.  See Attachments # 3, 4 ) 

   This is an excellent case for the appropriateness of attorney’s fees / PR commission 

   when the PR of this estate is also an attorney. 

 

 
 

PRACTICAL TIPS FOR ATTORNEYS: BUILD A RECORD 

 
 Put your request for attorney's fees in the pleadings. 

 

 Before you rest your case, remember to put your request for attorney’s 

fees/expenses in evidence.  This will usually be in the form of an affidavit 

setting out your professional qualifications and an affirmation that your 

hourly rate is reasonable given your professional standing.  You should 

timesheets in support of the total amount you are requesting. It is not wise to 

submit a statement with just $5,000 or 40 hours and no itemization. 

 An attorney can ask the court to keep the record open so that  the attorney  can file her  

fee affidavit,  and  this is  frequently  how it is done and  usually without  objection  

from opposing counsel.  Unless you are confident about this, do not rely on this in 

contested cases. 

 

 If an attorney does not ask for fees or make her case for fees, the opposing 

attorney can ask the court to strike the request for a fee award.   



6 

 

 

 Be prepared to testify and be cross-examined by opposing counsel if the request for fees 

or the amount of your fees is contested.  To support the reasonableness of your fee, you 

may bring an attorney in your community who is a probate litigator as an expert to testify 

as to what is a reasonable rate in the community for the type of work you performed; 

 

 Make sure the Order makes specific findings. Our  case  law  and  court rules make  

clear  that  when  a  contract  or  statute  authorizes  an award of attorney's  fees,  the   trial 

court  must  make  specific  findings  of  fact  on  the  record for  each  of  the  required  

factors  to  be  considered.  If  on  appeal  there is inadequate evidentiary support for each  

of  the  factors, the appellate court  should  reverse and  remand  so   that  the  trial  court  

may  make  specific  finds of fact.  McKi1mey v. Pedery, 413 S.C. 475 , 776 S.E. 2d 

566 (2015).   

 

 During the trial, a party may introduce an attorney's fee affidavit in support of the 

party's request for attorney's fees. If the opposing party does not object to the 

requested fees or does not request a later hearing on fees, the court may exercise its 

discretion to determine if the amount stated in the affidavit (the hourly rate and hours 

billed) is reasonable and whether the attorney is entitled to fees pursuant to the factors 

recited above. 

 
 Buist v. Buist, 410 SC 569, 766 S.E. 2d 381 (2014)  is a really helpful case because it 

sets out a number of fee scenarios for attorneys and courts. Several of the following 

items are from that case. 

 

 
 If the PR or Trustee is ordered to pay fees personally, there should be a finding that 

the fiduciary has breached his/her duty. (In those cases, the fiduciary should be 

removed.) 
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Attachment #1 

 
 

KeyCite Yellow Flag - Negative Treatment 

  Distinguished by Bedford v. Citizens & Southern Nat. Bank of South Carolina, S.C., December 3, 1943 

 
196 S.C. 528 

Supreme Court of South Carolina. 

Petition of CRUM. 
JOHNSON et al. 

v. 
WILLIAMS et al. 

No. 15240. 
| 

April 3, 1941. 
*** Start Section 

... 

Appeal from Common Pleas Circuit Court of Greenville County; G. Dewey Oxner, Judge. 

  

Petition by J. Wesley Crum for an order allowing him an attorney’s fee out of funds distributable under the will of 

R. J. Williams under a decree made in a proceeding to construe the will between Horace Johnson and others, as 

executors, and Mrs. Rosa Williams and others. The court denied the motion, and petitioner appeals. 

  

Reversed and remanded. 

  

 

 

West Headnotes (5) 

 

 
[1]

 

 

Attorney and Client 
Allowance and Payment from Funds in Court 

 

 A court exercising equitable jurisdiction may 

make allowance of reasonable attorney’s fee out 

of common fund or property created or 

preserved for attorney representing party who, at 

his own expense, has maintained a suit for 

recovery, preservation, protection or increase of 

common fund or property, or has created or 

brought into court a fund in which others are 

entitled to share. 

14 Cases that cite this headnote 

 

... 

 

 

 

 

 

  

https://1.next.westlaw.com/Document/Iea86d6c9044911da83e7e9deff98dc6f/View/FullText.html?navigationPath=RelatedInfo%2Fv4%2Fkeycite%2Fnav%2F%3Fguid%3DIea86d6c9044911da83e7e9deff98dc6f%26ss%3D1941104536%26ds%3D1944103311&listSource=RelatedInfo&list=NegativeCitingReferences&rank=0&originationContext=docHeader&transitionType=NegativeTreatment&contextData=%28sc.Search%29
file:///C:/Users/dfaulkner/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/27KEW2OZ/Petition%20of%20Crum.rtf%23co_anchor_B11941104536_1
http://www.westlaw.com/Browse/Home/KeyNumber/45/View.html?docGuid=I899df2b604e611da8ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/45k155/View.html?docGuid=I899df2b604e611da8ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I899df2b604e611da8ac8f235252e36df&headnoteId=194110453650120041114113337&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I899df2b604e611da8ac8f235252e36df&transitionType=Document&originationContext=docHeaderFlag&contextData=(sc.Search)
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Where will made devises to W., deceased, his 

heirs and assigns, to S., deceased, her heirs and 

assigns, and to J., deceased, his heirs and 

assigns, and heirs of S. answered in suit by 

executors to construe will through attorney, but 

heirs of W. and J. did not answer or make 

appearance and through efforts of attorney for 

heirs of S. decree was rendered establishing 

right of heirs of S., W., and J. to distributive 

shares, although action in so far as attorney’s 

representation was concerned did not proceed as 

a class suit, it became substantially such by acts 

and attitude of heirs of W. and J. in standing by, 

anxious, ready and willing to claim its benefits, 

so as to entitle attorney to compensation from 

common fund. 

1 Cases that cite this headnote 

 

 

 

[5] 

 

Wills 
Payment from Property or Fund Involved in 

Controversy 

 

 Where will made devise to W., deceased, his 

heirs and assigns, to S., deceased, her heirs and 

assigns, and to J., deceased, his heirs and 

assigns, and heirs of S. answered in suit by 

executors to construe will through attorney, but 

heirs of W. and J. did not answer or make 

appearance and through efforts of attorney for 

heirs of S. decree was rendered establishing 

right of heirs of S., W., and J. to distributive 

shares, heirs of W. and J., although in default as 

to main case, were entitled to due notice of 

hearing on motion of attorney for heirs of S. for 

order allowing him a fee out of funds 

distributable from the common fund. 

Cases that cite this headnote 

 

Attorneys and Law Firms 

*22 Crum & Crum, of Denmark, for petitioner-appellant. 

Zeigler & Brailsford, of Orangeburg, for respondents. 

Opinion 

FISHBURNE, Justice. 

 

R. J. Williams, late of the County of Greenville, left a will containing many provisions, among which were three 

devises: One to Jordan Williams, deceased, his heirs and assigns; another to Mollie Spradley, deceased, her heirs 

and assigns; and the third to John Williams, deceased, his heirs and assigns. All of the named devisees were 

known to be dead by the testator at the time of the execution of his will. It was provided therein that all of the 

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I899df2b604e611da8ac8f235252e36df&headnoteId=194110453650520041114113337&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/409/View.html?docGuid=I899df2b604e611da8ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/409k707(3)/View.html?docGuid=I899df2b604e611da8ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/409k707(3)/View.html?docGuid=I899df2b604e611da8ac8f235252e36df&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I899df2b604e611da8ac8f235252e36df&headnoteId=194110453650620041114113337&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Search)
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property of the testator undisposed of should pass to certain residuary legatees. 

  

The executors named in the will being in doubt as to whether or not the above named devises or legacies might be 

considered as having lapsed, instituted the main action in this case for the purpose of having the Court construe the 

will and determine the question. All persons who could possibly claim as devisees under the provisions of the will 

were made parties. The heirs of the deceased devisees, Jordan Williams and John Williams, did not answer or 

demur to the complaint or otherwise make any appearance. The heirs of Mollie Spradley answered through their 

attorney, Mr. J. Wesley Crum, and contended that the devise to Mollie Spradley had not lapsed, but was vested in 

her heirs and should be distributed to them by the executors. 

  

The Master to whom the whole matter was referred found and held that the legacies had lapsed, and that the three 

bequests above specified should pass to the residuary legatees. The heirs of Mollie Spradley, represented by Mr. 

Crum, filed exceptions to the report, and the Circuit Court after a hearing thereon, rendered its decree overruling 

the findings and recommendations of the Master, and established the right of the heirs of Mollie Spradley, Jordan 

Williams and John Williams to take their distributive shares under the will. As already stated, the heirs of Jordan 

Williams and John Williams were in default throughout the progress of the case, and made no appearance therein 

at any *23 time. No appeal was taken from the decree of the Lower Court. 

  

Thereafter Mr. Crum gave notice to the attorneys for the executors and the attorney for the residuary legatees that 

he would move the Court for an order allowing him a fee out of the funds distributable among the children of 

Mollie Spradley, Jordan Williams and John Williams, which group included all those who would reap a benefit 

from the contest he had waged. The Lower Court in passing upon the motion stated that it recognized the skill and 

ability exercised by Mr. Crum in the trial of the case, and concluded that he was morally entitled to compensation 

from all those who benefited as the result of his services. That Court also declared that the amount of the fee 

sought by Mr. Crum was reasonable, but reluctantly reached the conclusion that the claim for fees could not be 

allowed from the funds belonging to the heirs of Jordan Williams and John Williams, who were not represented by 

Mr. Crum or by any other counsel. The Circuit Court deemed itself powerless because it felt bound by certain 

adjudicated cases in this State, to wit: Hand v. Savannah & Charleston R. Co., 21 S.C. 162; Hubbard v. 

Camperdown Mills, 25 S.C. 496, 1 S.E. 5; Wilson v. Kelly, 30 S.C. 483, 9 S.E. 523, and Faile v. Clyburn, 169 

S.C. 355, 168 S.E. 732. 

  
[1]

 A review of the authorities shows that a Court exercising equitable jurisdiction may make an allowance of a 

reasonable fee out of the common fund or property created or preserved, for an attorney representing a party who, 

at his own expense, has maintained a suit for the recovery, preservation, protection, or increase of a common fund 

or common property, or has created or brought into Court a fund in which others are entitled... 

  

 

*** Start Section 

... jurisdiction, individualization in the exercise of a discretionary power will alone retain equity as a living system 

and save it from sterility.” 

  

[3] [4] The underlying principle in the South Carolina cases cited and relied upon in the Circuit decree is the 

principle of representation or agency, as in a class suit, that is, before one may be allowed compensation out of a 

common fund belonging to others for services rendered on behalf of the common interest “there must be a contract 

of employment, either expressly made or superinduced by the law upon the facts.” In view of the exceptional 

circumstances of this case we are well warranted in holding that a contract of employment was superimposed by 

the law upon the facts. It is true that in the contest waged by Mr. Crum he acted primarily in the interest of the 

heirs of Mollie Spradley and did not profess to act on the theory of representation in behalf of the heirs of Jordan 

Williams and John Williams, but they are all members of the same class. And although the action insofar as Mr. 

Crum’s representation is concerned did not proceed as a class suit, it has become substantially such by the acts 

and attitude of the heirs of Jordan Williams and John Williams, in standing by, anxious, ready *24 and willing to 

claim its benefits. This was so held in the analogous cases of Wallace v. Fiske, supra, and in Porter et al. v. 

Stewart et al., 163 Ga. 655, 137 S.E. 28. 

  

These two groups of heirs, or most of them, were present in the Court when the motion in question was presented 

and argued. They stood aloof and without counsel, as they did throughout the progress of the main case. The 

successful termination of that case, due solely to the efforts of Mr. Crum, resulted in the establishment of their 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1884016755&pubNum=705&originatingDoc=I899df2b604e611da8ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1886007642&pubNum=710&originatingDoc=I899df2b604e611da8ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1886007642&pubNum=710&originatingDoc=I899df2b604e611da8ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1889061852&pubNum=710&originatingDoc=I899df2b604e611da8ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1933104243&pubNum=710&originatingDoc=I899df2b604e611da8ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1933104243&pubNum=710&originatingDoc=I899df2b604e611da8ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
file:///C:/Users/dfaulkner/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/27KEW2OZ/Petition%20of%20Crum.rtf%23co_anchor_F11941104536_1
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1927107422&pubNum=710&originatingDoc=I899df2b604e611da8ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1927107422&pubNum=710&originatingDoc=I899df2b604e611da8ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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rights to share in the fund. But for those services this group of heirs would receive no benefit whatsoever under the 

will of R. J. Williams, deceased. The decree of the Circuit Court in the main case is the sole basis upon which they 

must rely for any share in the distribution of the common fund. That they will accept the benefits derived 

thereunder goes without question. It is repugnant to fundamental principles of equity, under the facts in this case, 

that they should reap where they have not sown, free from any legal duty to compensate those who made the 

reaping possible. 

  

This Court has had frequent occasion to indicate its views upon the general subject of devoting funds under its 

control to the payment for services... 

  

 

*** Start Section 

.... In Wilson v. Kelly supra, this appears in the Circuit decree: “It sometimes works great hardships that some 

parties enjoy the benefit of arduous labors of faithful counsel employed by others and themselves refuse to bear 

their equal portions of the burdens of the litigation, but I do not know any remedy that the Court can apply.” But in 

the Kelly case the parties against whom the claim was made were not in default as in the case at bar, were actually 

represented by their counsel, and doubtless this fact influenced the Supreme Court in affirming the Circuit decree. 

In fact, in none of the South Carolina cases to which we have referred were the parties in default and 

unrepresented, as in the case now before us. 

  

In accordance with the foregoing principles, Mr. Crum should be allowed a fee for his services against the 

common fund distributable to the heirs of Mollie Spradley, Jordan Williams and John Williams. Equity and justice 

require this. 

  

[5] The Circuit Court deemed itself without jurisdiction to entertain the motion of Mr. Crum because he failed to 

give legal notice of the motion to the heirs of Jordan Williams and John Williams, and it proceeded to determine 

the right to compensation only upon the specific request of Mr. Crum. The record shows that Mr. Crum wrote a 

letter to two of the heirs whom he regarded as representatives of the two groups not represented by him, advising 

them of the time when and the place where the motion would be heard. A considerable number of these two 

groups, whose names are not given, were present at the hearing, but others were absent. Although in default as to 

the main case, we think all of the heirs were entitled to due and legal notice of a hearing affecting funds belonging 

to them. This being true, the judgment of the Lower Court is reversed as to the right of compensation, and the case 

is remanded so that proper steps may be taken, if the petitioner should be so advised, to bring the heirs of Mollie 

Spradley, Jordan Williams and John Williams before the Court for a determination... 
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Attachment #2 

 

          

 

SECTION 62-5-105. Costs and expenses; attorney's fees. 

 

Section effective January 1, 2019. 

 

(A) In a formal proceeding, the court, as justice and equity may require, may award costs and expenses, 

including reasonable attorney's fees, to any party, to be paid by another party or from the assets of a 

ward or protected person who is the subject of a formal proceeding. 

 

(B) If not otherwise compensated for services rendered, the court-appointed guardian ad litem, counsel 

for the alleged incapacitated individual, counsel for the minor, and designated examiner are entitled to 

reasonable compensation, as determined by the court. 

 

(C) Unless the court issues an order stating otherwise, petitioners are responsible for their own 

attorney's fees and costs, as well as the other costs and expenses of the action. 

 

HISTORY: 2017 Act No. 87 (S.415), Section 5.A, eff January 1, 2019. 

 

Editor's Note 

 

Prior Laws: Former Section 62-5-105 was titled Director of Department of Mental Health or his 

designee may act as conservator, and had the following history: 1986 Act No. 539, Section 1; 1993 Act 

No. 83, Section 1; 1993 Act No. 181, Section 1611. See now, Code 1976 Section 62-5-104. 
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CERTIFICATE OF COUNSEL 

 

Counsel for the Petitioner certifies that the Petition for Rehearing was made and 

finally ruled upon by the Court of Appeals on November 2, 2016. (App. 1). 

 

QUESTIONS PRESENTED 

 

1. Did the Court of Appeals err by affirming the lower court's ruling that the 

Personal Representative was not entitled to reimbursement for legal fees 

and expenses despite such a provision allowing such reimbursement 

included in the last will and testament of the decedent, Marion M. Kay, as 

well as Section 62-3-720 of the South Carolina Probate Code? 

 
2. Did the Court of Appeals err by affirming the lower court's determination 

of "reasonable compensation" based primarily on the value of the 

decedent's estate without considering other factors? 

 

3. Did the Court of Appeals err in affirming the lower court's ruling reducing 

the Personal Representative's compensation based upon its disagreement 

with the Personal Representative's decision to use his powers granted by 

will and statute to partition Estate Property? 
 

4. Did the Court of Appeals err by applying the "two-judge" rule in such a 

way that changes the standard of review in equity cases from the 

"preponderance of the evidence" to the standard of any evidence"? 

 

5. Did the Court of Appeals err in affirming the lower court's ruling even 

though the preponderance of evidence does not support the lower court's 

findings? 

 

Petitioner  Edward  D. Sullivan,  Personal  Representative of the Estate of Marion 

 

M. Kay ("Petitioner"), hereby petitions this Court for a Writ of Certiorari. 

 

INTRODUCTION AND CONSIDERATIONS GOVERNING REVIEW 

OF COURT OF APPEALS DECISION 

 

Under the holding of the Court of Appeals, if a Personal Representative retains an 

attorney to represent them in the proceeding before the Probate Court on the Petition for 

Settlement (required to be filed by S.C. Code § 62-3-1001(a)(3) (Supp. 2015)) where the 

compensation for the Personal Representative is an issue, the cost of the attorney and any 
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costs incurred is entirely the burden of the Personal Representative and no reimbursement 

of payment from the Estate may occur. 

The underlying purposes of the S.C. Probate Code include "(1) to discover and 

make effective the intent of a decedent in the distribution of property and (2) to promote a 

speedy and efficient system for liquidating the Estate of the decedent and making 

distributions to [her] successors." S.C. Code Ann.  §§ 62-1-102(b)(l) and  (2)  (Supp. 

2015). In this case, the personal representative ("PR") set out to liquidate the Estate as 

provided by the powers granted by the will and by statute in the Estate's best interest and 

give effect to the intent of the decedent. Almost two (2) years into the administration of 

the Estate, the PR filed a partition and declaratory judgment action on or about January 1, 

2009, (which was amended on March 4, 2009) in the Circuit Court. The purpose of the 

litigation was to determine the rights of the parties arising out of an Option to Purchase, 

the Right of First Refusal and other claims made by Respondents, clear the title to the 

property, and divide or sell the real property so that the Estate could be settled. (See, PR 

Exhibit C-12B; R. 657-663). The PR was successful in securing a buyer for the real 

property with an excellent sales price as well as securing consents of all interested parties 

to the sale, and therefore the partition action became moot and was dismissed. (R. 103, I. 

20 - R. 104, I. 18); (PR Exhibit C-1; R. p. 563, Paragraph 31); (PR Exhibit C-15; R. p. 

678-685). Subsequently, after the hearing on the Petition for Settlement of the Estate, the 

probate court, despite the extensive powers granted by the will as well as statutory power, 

ordered the PR to refund a substantial portion of compensation because it disagreed with 

the actions taken by the PR to make effective the intent of the decedent in the distribution 

of her property i.e.,   to  liquidate  the  Estate  and   make   cash  distributions   to  the 
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beneficiaries rather than to deed undivided  interests in real property to the beneficiaries.  

 
(See, Final Order, R. 10, paragraph 14; R. 13, Items a) and b)). 

 
The probate court also disagreed with the method used by the PR to determine a 

reasonable amount of compensation (and expenses) granted by the will. The will provides 

that the PR "shall receive reasonable compensation for the services rendered and 

reimbursement for reasonable expenses." (See, PR Exhibit B; R. 555).  The PR 

determined a fee based on research with multiple factors taken into consideration 

including time, complexity of issues, litigation, sale of real estate, and results obtained. 

(See, R. 174, Lines 5-8, Line 19 - 175, Line 3). The lower court limited the compensation 

to $51,300.00, which is approximately 10% of the total value of the Estate. (See, Final 

Order, R. 10, paragraph 14; R. 13, Items a) and b)). In addition, the probate court denied 

the PR's request for additional compensation and attorney's fees and costs incurred on 

behalf of the Estate in preparing for and attending the hearing on the Petition for 

Settlement required by the probate code. 

Rule 242(b), SCACR, provides that the Supreme Court may consider issuing a 

writ of certiorari to review a final decision of the Court of Appeals when (1) there are 

novel questions of law and (2) when there is a dissent in the Court of Appeals. This case 

concerns the interpretation of testamentary provisions, several probate code sections and 

how they relate to each other, particularly those relating to powers granted to the PR to 

effect the intent of the decedent and the determination of "reasonable compensation," and 

reimbursement to the PR for "reasonable fees and costs." These are novel issues of law  

as there do not appear to be prior decisions regarding these aspects of the will and probate 

law.   Additionally, the decision is complicated by the effect of the "two-judge rule" on 
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the standard of review. The Honorable John Few authored a dissenting opinion that 

disagreed with the majority on a portion of the Court's decision,  and  he also  expressed 

his view on the effect of the ''two-judge rule" on the Court's standard  of review.  (App. 

18). The final decision in this case will be of special significance to future personal 

representatives and attorneys who practice in South Carolina probate courts. For these 

special and important reasons, the Petitioner respectfully requests that this Petition for a 

Writ of Certiorari be granted. 

STATEMENT OF THE CASE 

 

I. Statement of Facts 

 

This action arises from the administration of the Estate of Marion M. Kay, who 

died on May 3, 2007. (R. p. 70, Lines 22-24). At the time of her death, Ms. Kay owned a 

house and 10 acres of land as well as one-half undivided interest in an adjoining 330 acre 

parcel (the "Farm"). (See, Supplemental Inventory and Appraisement; R. pp. 707-712); (3 

Appraisals; R. 571-629); (R. 74, Lines 19 - 77, Line 16); (PR Exhibit C-1; R. 560, Items  

1, 4). The other one-half undivided interest was titled in the name of "The Heirs of W.H. 

Milam," which consist of Respondents Martha M. Brown and Mary Leona M. Moses. 

(See, PR Exhibit C-1; R. 560, Item 1). The house and 6.238 acres (the "Homeplace") are 

separated from the remaining 3.762 acres (the "Lot") by a public roadway.  (See, PR 

Exhibit C-1; R. 560, Item 4). The Estate was valued at $513,491.33. (See, Supplemental 

Inventory and Appraisement; R. 707-712). Item IV of Ms. Kay's will provides as  follows: 

Outright Gift of Residuary. I give, devise and bequeath all the rest, 

residue and remainder of my property of every kind and description 

(including lapsed legacies and devises) wherever situate and whether 

acquired before or after the execution of this Will, absolutely and 
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forever, as follows: 

 

One-fourth (1/4) interest to Lisbon Presbyterian Church, absolutely 

forever; 

 

One-fourth (1/4) interest to Lisbon Presbyterian Church Cemetery 

fund, absolutely forever, the interest to be used to keep up the Milam 

Kay plot; 

 

One-tenth (1/10) interest to Marla Elizabeth Heard, (per stirpes), to be 

hers absolutely forever; 

 

One-tenth (1/10) interest to Bart Edward Heard, (per stirpes), to be his 

absolutely forever; 

 

One-tenth (1/10) interest to Martha Milam Brown (per stirpes), to be 

hers absolutely forever; 

 

One-tenth (1/10) interest to Mary Leona Milam Moses (per stirpes), 

to be hers absolutely forever; 

 

One-tenth (1/10) interest to Presbyterian Home of South Carolina, 

Clinton, South Carolina; 

 

(See, PR Exhibit B; R. 550-559). 

 

The second item, a one-fourth (1/4) interest to Lisbon Presbyterian Church 

Cemetery fund (the "LPCC") for the purpose of "[keeping up] the Milam-Kay plot" 

necessitated that assets of the estate be converted to cash so as to provide the necessary 

funds.  (R. 554). 

The will also granted Charles P. Copeland, Ms. Kay's neighbor and close friend, 

an eight-month Option to Purchase Ms. Kay's interest in the Farm. (See, PR Exhibit B, 

Item IX; R. 556-557). Additionally, the will named Ms. Kay's attorney and life-long 

friend, Edward Sullivan, as the PR. (See; PR Exhibit B; R. 555, Item V(l)); (R. 70, Lines 

12-18). The will essentially authorized and empowered the PR "by way of illustration and 

not of limitation and in addition to any inherent, implied or statutory powers granted to 
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PRs generally . . . to exercise all the powers in the management of my Estate which any 

individual could exercise in the management of similar property owned in his or her own 

right, upon such terms and conditions as to my PR my seem best and to do all acts which 

my PR may deem proper or necessary to carry out the purposes of this my Will, without 

being limited in any way by the specific grants of power made, and without the necessity 

of a Court order." (Emphasis added) (See, PR Exhibit B; R. 555-556, Item VII). In 

addition, the will's language regarding  Copeland's  option  provides "the decision  of my 

PR regarding the fair market price to be final." (emphasis added) (See, PR Exhibit B; R. 

556-557, Item IX). 

After Ms. Kay's death, Respondent Martha Brown testified that she and 

Respondent Mary Moses were "very disappointed" to learn that they did not inherit Ms. 

Kay's interest in the Farm. (R. 344, Lines 2-13). They then questioned Ms. Kay's 

ownership interest in the Farm and her right to leave the property to anyone else. (R. 344, 

Lines 2-13). The PR understood that Ms. Kay intended that her real estate be sold and the 

proceeds distributed to the devisees. (R. 155, Lines 4-19). In addition to Ms. Kay's 

previous desire to divide the farm, the provision of the will referenced above refers to the 

"interest to be used to keep up the Milam-Kay plot." (See, PR Exhibit B; R. 554, Item IV). 

The PR did not believe a simple deed of distribution to the beneficiaries could carry out 

Ms. Kay's testamentary intent. The beneficiaries would be minority co-tenants of the Farm 

with Brown and Moses, responsible for property taxes and insurance, and subject to 

liability. These heirs would be faced with filing a partition action or selling to 

Respondents Brown and Moses at a deep discount because of the lack of marketability of 
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their respective interests in the property. The PR was also concerned about possible title 

issues. (R. 148, Lines 21 - 153, Line 22; R. 159, Lines 13 -  161, Line 5). 

2.  Procedural History 

 

On November 12, 2010, after more than three years and six months of Estate 

administration, litigation in the Circuit Court, and the negotiation and closing on a sale of 

the Estate's interest in real estate, the PR filed a Petition for Settlement and a Proposal for 

Distribution. (See, PR Exhibit C-1; R. 563, paragraph 33). Counsel for Martha Brown and 

Mary Moses, each 1/10 residual beneficiaries and defendants in the aforementioned 

litigation, wrote a short letter to the probate court simply requesting a hearing. (R. 851- 

852). No pleadings outlining any positions or disagreements were filed other than PR's 

Petition for Settlement. 

At the hearing, the PR presented the (1) Last Will and Testament of Ms. Marion 

 

M. Kay, (2) a Supplemental Inventory and Appraisement reflecting her assets and 

valuation at the time of death and several accountings for the administration, (3) his 

extensive affidavit including issues confronted during the administration of the Estate and 

his time spent on the administration (4) an affidavit of an expert witness in support of his 

compensation (5) invoices for legal fees for services rendered by a law firm during the 

administration of the Estate, and (6) invoices for legal counsel and expert witnesses for 

purposes of the hearing. 

In addition, the PR testified as to the identity of the beneficiaries of the residuary 

Estate and their respective interests, the intent of Ms. Kay as it related to the liquidation 

and distribution of the Estate's primary asset, a one-half undivided interest in the Farm, 

the stated desires of various beneficiaries  to receive cash  rather than an interest  in land, 
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the various competing claims to the Farm that led to litigation including a partition and 

declaratory judgment action, the results of the litigation, the novel issues in the 

administration of the Estate, the difficulty in completing the Estate, and the various 

charges and expenses of the Estate administration, including the amount of PR 

compensation and factors used in determining reasonable compensation. The 

reasonableness of compensation was supported by the testimony of two beneficiaries of 

the Estate. In addition, two expert witnesses testified as to the outstanding results 

achieved by the PR in selling real estate owned by the Estate. 

The probate court disallowed the introduction into evidence of a comprehensive 

affidavit of the PR outlining and describing the events of the Estate administration. The 

court also disallowed the affidavit of R. David Massey, Esquire, offered by the PR in 

support of the reasonableness of his compensation. 

The probate court ruled that the PR should have deeded out the Estate property to 

the beneficiaries as tenants-in-common. The court found that the PR (1) unnecessarily 

complicated the Estate and (2) failed to provide adequate proof for the hours claimed and 

necessity for the hours. It also ruled that the amount paid to the PR during the three and 

one-half year administration, $93,775.00, was excessive, that a fee of $51,300.00, about 

10% of the Estate value was reasonable, and ordered the PR to refund to the Estate within 

30 days the amount paid in excess of $51,300.00, that amount being $42,475.00 or, if the 

PR   completed   the   settlement,   $39,975.00,   reflecting   additional   compensation of 

$2,500.00 for winding up the Estate. (See, Final Order, R. p. 10, paragraph 14; R. 13, 

Items   a)   and   b)).   Additionally,   the   probate   court   denied   the PR's  request for 
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compensation for preparing for and attending the hearing, as well as the request for 

reimbursement of legal fees and witness fees. 

The probate court also ruled that counsel for Respondents Brown and Moses was 

entitled to be paid $19,860.00 by the Estate pursuant to the common fund doctrine. (See, 

Final Order, R. 11, paragraph 21; R. 13, Item e) (reversed by the recent decision of the 

Court of Appeals). (App. 13). 

Thereafter, the PR filed a Rule 59 motion to alter or amend the judgment and/or 

reopen the record on the basis that such motion should be granted to prevent clear errors 

of law and/or prevent manifest injustice. (See, Rule 59 Motion to Re-Open Record, Accept 

Additional Evidence and/or to Alter or Amend Judgment; R. 906-968). After a hearing on 

the Rule 59 motion, the probate court upheld its earlier decision and declined to re-open 

the record to allow in time sheets offered by the PR as well as an Affidavit of Teri 

Stomski, a real estate transactional attorney who had earlier counseled the PR on the 

wisdom of filing a partition action due to title issues regarding the Estate Property. The 

probate court further denied a claim brought by Respondents Brown and Moses for five 

acres that had been owned by the Estate, denied additional legal fees sought by 

Respondents Brown and Moses, and ordered that Respondents Brown and Moses be 

responsible for one-half of the Court reporter costs. (See, Order Disposing of Post-Trial 

Motions; R. 15-18). 

The PR, Martha Brown, and Mary Moses filed Grounds for Appeal. A hearing  

was held in the Circuit Court on July 19, 2013, and the Circuit Court  affirmed  both 

Orders of  the probate  court. (See, Order dated  August  20,  2013;  R. 19-20). The court 
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denied Respondent Brown and Moses's Rule 59 Motion for Rehearing. (See, Order dated 

September 30, 2013; R. 21-22). 

The Petitioner served his notice of appeal in this matter on October 24, 2013, and 

served an amended notice of appeal on October 30, 2013. Respondents Martha Brown and 

Mary Moses served a notice of cross-appeal on October 29, 2013. The Court of Appeals 

issued its opinion, affirming in part, reversing in part, and remanding on June 15, 2016. 

Both parties filed Petition(s) for Rehearing. On November 2, 2016, the Court of Appeals 

filed a substituted opinion, affirming in part, reversing in part, and remanding. This 

Petition for a Writ of Certiorari follows. 

ARGUMENTS 

 
I. The Court of Appeals erred in affirming the probate court's erroneous ruling 

that the PR was not entitled to be reimbursed for fees and expenses as 

additional compensation for attending the hearing on the Petition for 

Settlement and the ongoing efforts to settle the Estate. 

 

The Respondents' demand for a hearing on the Petitioner's Petition for Settlement 

necessitated that he prepare for all possible issues, especially when the trial court ruled 

that he must present his evidence as if he was the moving party and without the benefit of 

pleading by Respondents Brown and Moses as to what matters they wished to put in 

contention, or any evidence they intended to rely upon, or any list of witnesses they 

intended to call. The majority of the Court held that the Petitioner is not entitled to legal 

fees and costs related to the hearing. (App. 8). In doing so, the majority cites S.C. Code 

Section 62-3-720, which states "If any personal representative or person nominated as 

personal representative defends or prosecutes a proceeding in good faith, whether 

successful or not, he is entitled to receive from the estate his necessary expenses and 

disbursements, including  reasonable  attorneys'  fees incurred." (App.  7).   The  majority 
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concludes that the statute was intended to cover those fees and expenses  in connection 

with prosecuting and defending claims against the estate, and hereafter, under this 

holding, no personal representative may be reimbursed for legal counsel retained  to 

appear in the proceeding nor much of their costs. This holding will have a chilling effect 

on the willingness of persons and entities to act as personal representatives in  

complicated  estates. 

The majority opinion holds that when a single disgruntled beneficiary requests a 

hearing on the Petition for Settlement, and then proclaims as some point during a hearing 

that they believe the PR's compensation is "too much", the PR must now decide whether 

to retain counsel at their own expense, or proceed pro se. 

Respectfully, the majority overlooks that Respondent Brown used the hearing that 

she requested to pursue a claim against the Estate for approximately five (5) acres of land 

(or the equivalent value). (R. 100, Lines 23 - 104, Line 18). Ms. Brown renewed this 

request at the Rule 59 Hearing. Petitioner successfully defended her ongoing claims. (See, 

Order Disposing of Post-Trial Motions, R. 18, paragraph 1). Accordingly, the Petitioner 

did in fact defend a claim against the Estate (successfully) and is entitled to 

reimbursement. Further, as Justice Few notes in the dissent, the probate code actually 

required the Petitioner to file a petition for settlement, and he both prosecuted and 

defended in good faith his decisions to support his claims for compensation and to 

conclude the Estate at the requested hearing. See S.C. Code Ann. § 62-3-1001(a)(3) 

(Supp. 2015). (App. 17). The Petitioner successfully defended Respondent Brown's claim 

against the Estate for approximately five (5) acres of land, appeared in good faith, and is 
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entitled to be reimbursed as provided by the statute (and will provisions) for his fees and 

costs. 

Citing to S.C. Code Section 62-3-721(a), the Court affirmed the lower court's 

decision to assess expert fees for those testifying at the hearing against the Petitioner 

because the experts' work product and valuations were not contested issues at the 

hearing. (App. 11-14). However, because the Respondents filed no written pleading on 

any positions they intended to take and what was put into issue by the Respondents on the 

approval of Petitioner's accounting and everything the Petitioner did as personal 

representative, including what the amount of his compensation should be, this could not 

reasonably be done without experts. These experts testified not just about the work they 

had previously performed for the estate but to provide testimony as to the extraordinary 

result achieved by the Petitioner in selling the real estate and as additional justification 

for the compensation that Petitioner requested. In fact, the lower court, based on this 

testimony, found that the Petitioner "did an excellent job in securing the sales price for 

the real estate." (App. 15). Respectfully, the value of the Petitioner's services, as 

supported by the outstanding result achieved, was in fact an issue-if not the issue-and 

bitterly contested by the Respondents. This Court should agree with Justice Few's 

assertion that the Court of Appeals should "find (the Petitioner] is entitled to reasonable 

attorney's fees and expenses." (App. 18). 

II. The Court of Appeals erred by affirming the lower court's determination of 

the PR's "reasonable compensation" based primarily on the value of the 

decedent's estate without considering other factors when the will of the 

decedent "otherwise directs" the basis of compensation. 

 

South Carolina lacks a definitive standard for assessing reasonable compensation 

for a personal representative when a will provides for "reasonable compensation.  (See, 
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Brief of Appellant/Respondent, 25-35). The Court noted that the five per cent ceiling on 

compensation of the PR of S.C. Code Section 62-3-719(a) does not apply to determining 

a reasonable compensation for a PR's services "where the will otherwise directs," as 

provided by S.C. Code Section 62-3-719(c), but then the Court analyzed the percentage 

of compensation of the Estate's value without considering or establishing enumerated 

factors for either future courts or PR's to consider when determining reasonable 

compensation. (App. 7). 

Petitioner does not argue that the value of the Estate has no relevance to the 

determination of reasonable compensation but does argue that value of the Estate and its 

assets should be considered as only one of many factors.  These  other  factors  should include  

the following: 

1. Time and labor required, 

 
2. Time limitations imposed by client and/or circumstances, 

 
3. Novelty and/or difficulty of questions/issues presented, 

 
4. Skill required to perform the service properly, 

 
5. Results obtained, 

 
6. Nature and value of the assets that are involved, 

 
7. Complexity or simplicity of the estate involved, 

 
8. Promptness, efficiency, and skill with which the administration was 

handled by the personal representative, 

 

9. Benefits or detriments resulting to the estate or its beneficiaries from 

the PR's services, 

 
10. Responsibilities assumed by and potential liabilities of the PR, 

 
11. Experience, reputation, and ability of the PR performing the service, 
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12. If the PR is a member of the South Carolina Bar and has rendered legal 

services in connection with the administration of the estate, 

 

13. Other professional education, experience, or accolades of the PR, 

 

14. Likelihood that attorney's employment as PR will preclude other 

employment by the attorney, 

 

15. Fees customarily charged in the locality for similar legal services by a 

personal representative with like skill, knowledge and experience, 

 

16. Extraordinary services performed by the PR including, but not limited 

to sale of real or personal property, conduct of litigation on behalf of or 

against the estate, involvement in proceedings for the adjustment or 

payment of any taxes, carrying on of the decedent's business, any 

special services which may be necessary for the PR to perform, 

 

17. Any delay in payment of the compensation after the services were 

furnished, 

 

18. Such other factors as a court may determine as reasonable to consider in 

a particular case. 

 

(See, Brief of Appellant-Respondent, 8 - 35; 37 - 40). 

 

These factors should be considered in the determination of the amount of the 

Petitioner's compensation as PR during the entire administration of the Estate, including 

his ongoing services since the initial filing of the Petition for Settlement. Without 

addressing factors for consideration, this holding indicates that the primary consideration 

for probate court in determining a reasonable fee is the value of the estate. 

Based on the "any evidence" standard of review, the Court of Appeals upheld the 

lower court's decision to decrease the Petitioner's compensation based primarily on the 

value of the Estate without due consideration of the hours required, effort involved, the 

PR's skills and expertise, and other similar factors. (App. 8)  If  this  Court  correctly 

applies the preponderance of the evidence standard, then it should determine  that  the 

Court  of Appeals  erred  in  affirming  the lower court's decision  to  base the Petitioner's 
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compensation primarily, if not solely, on the value of the Estate rather than using these 

other factors (which are codified in several other states). (See, Brief of Appellant 

Respondent 25-36). Moreover, even if this Court applies the "any evidence" standard of 

review, it should find that the lower court erred in holding that Petitioner's "reasonable 

compensation" was based primarily on the value of the Estate, especially given the 

complexity of the issues involved and the resistance of two beneficiaries to any 

compromise. 

III. The Court of Appeals erred in affirming the probate court's ruling reducing 

the PR's compensation on the basis that it disagreed with the PR's decision to 

partition Estate Property. 

 
The probate court's decision was erroneously based on its disagreement with the 

PR's decision to file a partition action and ultimately sell the estate's interest in the real 

estate. (See, App. 17) (Few, A.J., dissenting in part)). The will and the probate code 

specifically empowered the PR to partition and sell the real estate. Further, the probate 

code specifically provides for PRs or one or more beneficiaries to partition real estate. 

S.C. Code Ann. § 62-3-911 (Supp. 2015). Most, if not all of the beneficiaries of the 

Estate (other than Respondents), desired a cash distribution as opposed to an undivided 

interest in real estate. The will provides for a residuary share of the Estate to go to the 

"Lisbon Cemetery fund, absolutely forever, the interest to be used to keep up the Milam 

Kay plot." (See, PR Exhibit B; R. 554, Item IV; Brief of Appellant/Respondent 18-19). 

Although the probate court ruled that the PR should have deeded out the real estate to the 

various beneficiaries, including the cemetery fund, rather than seeking to liquidate it, this 

bequest to the cemetery fund requires a distribution of cash to a fund for the upkeep and 

maintenance of the plot. Because most (70%) of the beneficiaries desired cash and the 
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Respondents consistently failed to respond to the PR's multiple proposals, offers, and 

requests, the PR determined that the best action to take was to file a partition action and 

distribute the funds to the beneficiaries. The will itself necessitated cash so as to fulfill the 

bequest to the LPCC to provide a resource for maintaining the Milam-Kay plot. In addition, 

the Presbyterian Home and Lisbon Church did not want to receive an undivided interest in 

real estate. (R. 243, 11. 19-25, R. 244, 11. 1-2 and  R.  630-631, Letter of  R. Fuller,  Ex. C-

9). 

Employing the powers granted by the will and statute and relying specifically on 

 
S.C. Code Section 62-3-920, the PR used his discretion to partition the real estate. As 

noted by Justice Few, "In my view, the probate judges' denial of [Petitioner's] request for 

fees and expenses was driven by his disagreement with [Petitioner's] decision to file a 

partition action and ultimately sell the estate's interest in the real estate. [Petitioner] had 

the right to partition the land pursuant to Kay's will and the probate code and, thus, it was 

within his discretion to do so." (App. 18). In fact, citing to S.C. Code Section 62-3- 

1001(a)(3), Justice Few agreed that "the probate code required [Petitioner] to file  a 

petition for settlement." (App. 18). Additionally, the probate court and the Court of 

Appeals found that the PR did not act in bad faith during his administration of the estate. 

(App. 8). Because Justice Few agreed that the PR had the right to partition the land 

pursuant to the will and the probate code and that the PR did not act in bad faith, he 

reasoned that he would find that the PR is entitled to reasonable attorney's fees and 

expenses. Accordingly, the Court of Appeals erred in affirming the probate court's 

decision to reduce the compensation based on its disagreement with the PR's last resort  
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option of filing a partition action and ultimately selling the estate's interest in the real 

estate. 

IV. The Court of Appeals erred in affirming the lower court's ruling reducing 

the Personal Representative's compensation by applying the "two-judge" 

rule. 

 

As noted by Justice Few in the dissent, it is questionable whether the "standard of 

review in an appeal from an equity case is any different simply because two judges have 

made the same factual determination." (App. 18). "As former Chief Justice Toal noted in 

her concurrence in [Lewis v. Lewis, 392 S.C. 381, 390-91, 709 S.E.2d 650, 654-55 

(2011)], 'our standard of review in a particular case depends on the nature of the 

underlying action and has little to do with the semantics concerning the method by which 

the case reaches the Court.'" (App. 18). In applying the two-judge rule and changing the 

standard of review to something other than a preponderance of evidence, the Court of 

Appeals erred. 

In substituting its first opinion, the Court of Appeals properly determined that this 

matter is a case of equity. (App. 6) (substituting the Court's first opinion,  which  found 

that this case was an action at law (App. 26)). Because this matter is a case of equity, the 

appellate court may make factual findings according to its own view of the  

preponderance of the evidence. In re Howard, 315 S.C. 356, 361-62, 434 S.E.2d 254, 

257-58 (1993) (citations omitted). (See also, App. 26). However, the Court of Appeals 

erred by following their own precedent and applied the two-judge rule, stating that "[i]f a 

matter is decided by the probate court and affirmed by the circuit court, this court applies 

the two-judge rule." (App. 6) (citing Dean v. Kilgore, 313 S.C. 257, 259-60, 437 S.E.2d 

154,  155-56  (1993)).   Because the Court incorrectly applied  the  two-judge  rule,  it 
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determined that the "standard of review for this court is whether any evidence reasonably 

supports  the findings of the court below." (emphasis added).  (App. 6) (citing Dean, 313 

S.C. at 260, 437 S.E.2d at 155-56). Respectfully, this interpretation of the two-judge rule 

is erroneous. 

The South Carolina Constitution provides that appellate jurisdiction in cases of 

equity requires that appellate courts review findings of fact as well as the law. See S.C. 

CONST. Art. V, § 5. The Supreme Court interpreted this provision and held that "it may 

now be regarded as settled that this court may reverse findings of fact by the circuit court 

[in a case of equity] when the Petitioner satisfies this court that the preponderance of the 

evidence is against t e findings of the circuit court." Wise v. Wise, 60 S.C. 426, 38 S.E. 

794, 803 (1901). Nevertheless, the majority in the Court of Appeals applied the "two 

judge" rule and in weighing the evidence affirmed the lower court's findings regarding 

the lower court's decision to reduce the PR's compensation because they "[did] not 

believe the probate court's decision to decrease the [Petitioner's] compensation based on 

the value of the Estate and the court's view of the evidence [was] without support." (App. 

8). In doing so, the majority applied an improper standard of review, that of "any 

evidence." 

V. The Court of Appeals erred in affirming the lower court's ruling reducing 

the PR's compensation because the preponderance of the evidence, if not a 

clear preponderance of the evidence, contradicts the lower court's findings. 

 

A. The preponderance of the evidence shows that the Petitioner did not 

unnecessarily complicate the Estate. 

 
The lower court made a finding of fact that the Petitioner ''unnecessarily 

complicated the Estate by insisting on filing a partition action." (R. 8, paragraph 2).  To 

the contrary, a preponderance of the evidence, if not all of the evidence, supports that, as  
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noted in the Court's opinion, Petitioner worked for 20 months with the various interested 

parties, made proposals (including deeding the disputed 5 acres of land to Respondents at 

no cost), which garnered no response, and offered compromises to secure a resolution. 

(App. 3-4). Only when no progress was made or even responses received did Petitioner 

file the partition action-which included an action to declare the rights of the  parties. 

(App. 3-4). There is no evidence that Petitioner complicated the administration of the 

Estate. In fact, the Petitioner was required by statute to carry out the intention of Ms. Kay 

to liquidate the Estate, to provide funds to the beneficiaries, including the cemetery fund, 

and to allow Charles Copeland to exercise the option granted by the will. See generally, 

S.C. Code Ann. §§ 62-1-102(b)(l) and (2) (Supp. 2015). Furthermore, as previously 

stated, the Petitioner was required to file a Petition for Settlement of the Estate. See S.C. 

Code Ann.§ 62-3-1001(a)(3) (Supp. 2015). (App. 17). 

The lower court's finding of fact that "[t]his was a fairly basic estate which could 

have been easily, quickly and cheaply settled by a deed of distribution" and that "[t]his 

would also have been in conformity with Ms. Kay's Will" is plain error. (R. 8, paragraph 

2). Among other things, Ms. Kay, by including a bequest for maintaining the Kay-Milam 

plot, clearly intended for the real estate to be liquidated and the proceeds disbursed to the 

beneficiaries rather than simply giving them an undivided interest in real estate. For 

example, the will provides that interest on the cemetery fund's share of the proceeds be 

used to upkeep the Milam-Kay plot. There would be no interest without a liquidation of 

the real estate to create a cash fund to then accrue interest. Likewise, Petitioner could not 

have issued a deed of distribution to the beneficiary cemetery fund as "funds" of this 

nature are not legal entities and cannot hold title to real property.  Furthermore, Ms. Kay 
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granted an option to Charles Copeland. In liquidating the estate and resolving the issues 

created by the various competing interests, the preponderance of the evidence supports 

that Petitioner carried out Ms. Kay's testamentary intent-which was his primary duty. See 

S.C. Code Ann. § 62-l-102(b)(2) and (3) (Supp. 2015) (stating that underlying purposes 

and policies of the probate code include making effective the intent of the decedent in the 

distribution of her property and promoting a speedy and efficient system for liquidating 

the estate and making distributions to [her] successors) (emphasis added). Because the 

Petitioner was required to carry out the intention of Ms. Kay and had the authority under 

the will and by statute to petition to partition the real property, the preponderance of the 

evidence contradicts the probate court's ruling that the Petitioner unnecessarily 

complicated the Estate. 

B. The preponderance of the evidence shows that the Petitioner did not fail to 

provide a legitimate basis for his compensation as personal representative. 

 

The lower court found that "the [Petitioner] failed to provide any legitimate basis 

for the fees he claimed and instead testified that he had no method or formula for 

determining the amount for the four draws he gave himself other than by pulling a figure 

out of the air. Although the [Petitioner] in Memorandum argued that he had 468.6 hours 

of time as PR, the proof he provided failed to support this." (R. 9, paragraph 8). This is 

not correct. 

The record reflects that Petitioner testified he used various factors in determining 

the amount of the compensation, including time--468.6 hours-effort, novelty of issues, 

and the result. (R. 174, Lines 19 - 175, Line 3). Because the will called for "reasonable 

compensation" of the personal representative and there is no specific standard or formula 

set in South Carolina, Petitioner was forced to determine what would be considered 
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"reasonable compensation." Petitioner determined his fees based on several factors, 

including the Model Rules of Professional Conduct (although he was not charging as an 

attorney, he is still bound by the rules) and the well-established formulas found in Florida 

and Colorado. (R. 174, Lines 12 - 176, line 9). Petitioner also consulted with Alan 

Medlin, a well-known expert in the field, and another attorney to determine 

reasonableness. (R. 175, Lines 23 - 176, Line 9; R. 181, Lines 21-182, Line 7). As the 

Court notes, the Petitioner provided invoices, time sheets, and affidavits. (App. 7). 

Contrary to the lower court's finding, the Petitioner simply did not "pull a number out of 

the air" and did in fact provide a method that was used to determine "reasonable 

compensation." 

The lower court itself offers no support of its finding that a fee of $51,300 is 

reasonable compensation other than it is about 10% of the value of the Estate. There is 

no other justification or support by the lower court for reducing the Petitioner's 

compensation other than (1) the value of the estate, (2) an inference that his ruling is 

based on his disagreement with the Petitioner's handling of the estate and (3) a 

"compromise [that] takes into account that not all of the heirs opposed the PR's final 

accounting ...."(R. 10, paragraph 14).   In fact, there were more witnesses that testified in 

favor of the Petitioner's management of the Estate and compensation and expenses than 

opposed (Respondent Martha Brown). For example, a director of one of the beneficiaries 

(Presbyterian Home), Penelope Arnold, has experience in dealing with personal 

representatives. (R. 241, Lines 14-25). Ms. Arnold's duties at Presbyterian Home 

included working with estates and personal representatives. Ms. Arnold testified that she 

was satisfied with the Petitioner's work and the sale of the real estate. (R. 241, 
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Lines 14-25; R. 246, Lines 9-11, 18-25). Moreover, Respondent Martha Brown conceded 

that Ms. Arnold would be in a better position than her to evaluate the Petitioner's 

services. (R. 364, Lines 11 - 365, Line 9). Ms. Arnold had no objection to the Petitioner's 

fees for his services. (R. 364, Lines 9-11). 

Therefore, the preponderance of the evidence shows that the Petitioner did in fact 

provide a legitimate basis for his compensation as the personal representative of the 

Estate because he submitted the appropriate invoices, times sheets, and affidavits and 

because several of the beneficiaries testified that his fee was reasonable. 

CONCLUSION 

 
The Court erred in applying the two-judge rule in the standard of review and 

should have applied the preponderance of the evidence standard. Additionally, the Court's 

opinion affirming the lower court's decision relating to determination of reasonable 

compensation in the face of the overwhelming evidence, facts, and circumstances of this 

case as well as this Court's interpretation of S.C. Code Section 62-3-720 pertaining to 

recovery of legal fees and costs will have a chilling effect on those that are asked to serve 

as personal representatives and undertake that enormous responsibility. For the foregoing 

reasons, Petitioner respectfully requests this Court to issue a Writ of Certiorari. 



37 

 

RESPECTFULLY  SUBMITTED, 

 

        1331 Elmwood Avenue, Suite 305 

Post Office Box 11906 

Columbia, South Carolina 29211 

803.733.3531 Tel 

803.744.1949 Fax 
 

 

December 16, 2016 

Attorneys for Petitioner 

Edward D. Sullivan, PR of the 

Estate of Marion M. Kay 



38 
 

        RECEIVED 

       DEC 16 2016 
 

        S.C. SUPREME COURT 
 

 

In the Matter of the Estate of Marion M. Kay 

 
Edward D. Sullivan, as Personal Representative 

of the Estate of Marion M. Kay............................................Petitioner/Respondent, 

 
V. 

 
Martha Brown and Mary Moses........................................Respondents/Petitioners 

 

 

 
PROOF OF SERVICE 

 

 
I certify that I served Petitioner/Respondent's Petition for a Writ of Certiorari upon 

Martha Brown and Mary Moses by mailing one (1) copy to counsel of record, John R. 

Ferguson, PO Box 286, Laurens, SC 29360, and via email transmission to 

jferg@backroads.net, on December 16, 2016. 

 
 

AWKINS, LLC 

 
 

 Robb Barr 

    1331 Elmwood Avenue, Suite 305 (29201) 

     PO Box 11906 

     Columbia, South Carolina 29211     

    803.733.3531 Tel 

    803.744.1949 Fax 

 
 Attorneys for  Petitioner / 

Respondent Edward D. Sullivan, 

PR of the Estate of Marion M. 

Kay 

 
 

December 16, 2016 

mailto:jferg@backroads.net


39 
 

 

Attachment #4 
 

 

THE STATE OF SOUTH CAROLINA 

In the Supreme Court 
 

 

 
Appellate Case No. 2016-002337 

RECEIVED 

OCT 2 3 2017 

S.C. SUPREME COURT 

 

 
 

 

In the Matter of the Estate of Marion M. Kay 

 
Edward D. Sullivan, as Personal Representative 

of the Estate of Marion M. Kay........................................... 

Petitioner/Respondent, vs. 

Martha Brown and Mary Moses .......................................Respondents/Petitioners 
 
 

 

 
REPLY BRIEF OF 

PETITIONER/RESPONDENT 
 

 
 
 

     Daryl  G. Hawkins 

LAW OFFICE OF DARYL G. HAWKINS, LLC 

Post Office Box 11906 

Columbia, SC 29211-1906 

     (803) 733-3531 

 
Attorneys for 

Petitioner/Respondent Edward 

D. Sullivan, as Personal 

Representative of the Estate of Marion M. Kay 



40 
 

TABLE  OF CONTENTS 

.   TABLE OF AUTHORITIES ......................................................................................... ii 

ARGUMENT 

I. The Court of Appeals erred in affirming the lower court's ruling that the PR 

was not entitled to reimbursement for legal fees and expenses because 

both Ms. Kay's will and South Carolina Code Section 62-3-720 provide for 

reimbursement  of reasonable fees and expenses to the PR ..................... 1 

II. The PR's compensation, legal fees, and expense were reasonable 

because he carried out the intent of Ms. Kay in accordance with the 

provisions of the will and probate code as efficiently and effectively as he 

could have given the conflicting interests of the interested parties ............ 5 

Ill.  The PR's decision and efforts to pursue a division and sale of the Farm 

including the filing of a partition/declaratory judgment action, as opposed 

to simply filing a deed of distribution to the heirs,  comported  with Ms. 

Kay's testamentary intent and fulfilled his duty to the Estate and its 

beneficiaries because Lisbon Presbyterian Church, The Presbyterian 

Home and Bart Heard, together owning 70% of the residuary interests of 

the Estate, expressed to the PR a desire to receive cash rather than an 

undivided interest in real estate ..................................................................5 

IV. The resistance by Brown and Moses to the PR's efforts to partition the 

Farm as well as Brown's ongoing claim for an interest in 5 acres created 

the delay and expense about which Brown and Moses now complain    10 

V. In addition to carrying out the intent of Ms. Kay and responding to the 

expressed desire of the beneficiaries to sell the property, the partition 

action cleared up title defects arising from various claims to the property  

as well as judgments against Moses ........................................................ 12 

VI. Brown and Moses misstate the record concerning the hours charged by 

the PR during the administration of the Estate ......................................... 13 

VII. Brown and Moses misrepresent the testimony of the PR concerning the 

basis for his determination of "reasonable compensation" ...................... 17 

VIII. The findings of fact and conclusions of law by the probate court are 

contradicted by a clear preponderance  of the evidence .......................... 19 

IX. The arguments made by Brown and Moses are not supported by the 

evidence and are manifestly without merit ............................................... 23 

CONCLUSION .................................................................................................... 24 



 41  

TABLE  OF AUTHORITIES 

 
 

Statutes 

 
S.C. Code Ann.§ 62-1-1001 .................................................................................. 5 

S.C. Code Ann.§ 62-3-1001(a)(3) ......................................................................... 2 

S.C. Code Ann.§ 62-3-706 .................................................................................. 16 

S.C. Code Ann.§ 62-3-707 .................................................................................. 16 

S.C. Code Ann.§ 62-3-715 ...............................................................................1, 4 

S.C. Code Ann. § 62-3-720 ...........................................................................1, 2, 3 

S.C. Code Ann.§ 62-3-721 .................................................................................... 5 

 

Rules 

 
Rule 208(b)(4), SCACR ............................................................................1, 23, 24 

Rule 220, SCACR ............................................................................................... 24 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 42  

Petitioner/Respondent Edward D. Sullivan, Personal Representative (the 

"PR"), respectfully submits this brief pursuant to Rule 208(b)(3), SCACR in reply 

to Respondents/Petitioners Brown and Moses ("Brown and Moses") . 

ARGUMENT 

 
I. The Court of Appeals erred in affirming the lower 

court's ruling that the PR was not entitled to 

reimbursement for legal fees and expenses because 

both Ms. Kay's will and South Carolina Code Section 62- 

3-720 provide for reimbursement of reasonable fees and 

expenses to the PR. 

 

In affirming the probate court's decision to deny reimbursement of legal 

fees and expenses related to the Petitioner's Petition for Settlement, the Court of 

Appeals relies upon SC Code Section 62-3-715 "Transactions authorized for 

personal representatives; exceptions" and interprets this provision in such a way 

as to nullify the right to reimbursement afforded to Petitioner by the will and 

Section 62-3-715. In doing so, the Court of Appeals erred. Allowing this ruling to 

stand will make it increasingly difficult to find qualified persons willing to serve as 

personal representative in complicated estates where they run the very real risk 

of accepting mandatory duties but being personally responsible for any 

attorney's fees or expense incurred. 

A. The Court of Appeals overlooked or misapprehended the will 

provision providing for the reimbursement for fees and 

expenses. 

 

The Court of Appeals did not address the reimbursement provided by the 

will of Ms. Kay and focused only upon the statutory provision providing 

reimbursement. Item V of the will provides, "For [his] services as Personal 

Representative, the individual Personal Representative shall receive reasonable 
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compensation for the services rendered and reimbursement for reasonable 

expenses." R. p. 555. Item VII of the will provides the extensive powers of the 

Petitioner Personal Representative and expressly authorizes [Ms.  Kay's] 

Personal Representative to do all acts which her "Personal Representative may 

deem proper or necessary to carry out the purposes of this my Will, without  

being limited in any way by the specific grants of power made, and without the 

necessity of court order." 

The Petition for Settlement was filed in November 2010 pursuant to S.C. 

Ann. Section 62-3-1001(a)(3)) requiring a personal representative to file  a 

petition for settlement of the estate to consider the final accounting  or approve 

an accounting and distribution and adjudicate the final settlement and distribution 

of the estate."1 The Respondents requested a hearing and the Petitioner was 

required to attend on behalf of the Estate. Filing of the Petition and subsequent 

attendance at the hearing were mandatory, and not optional. In attending the 

hearing, the Petitioner fulfilled his duties as required and is entitled to be paid 

pursuant to the terms of the will of Ms. Kay as the fees and expenses in 

preparing for and attending the hearing and follow up were entirely reasonable. 

The Court of Appeals erred in denying fees and expenses because 

reimbursement of fees and expenses are expressly authorized by Ms. Kay's will. 

The Court of Appeals also erred in its interpretation and application of SC 

Code Section 62-3-720 basing its decision to affirm the denial of reimbursement 

of fees  and costs with  its concurrence  with the probate  court's  finding that the 

1 The Petition  for Settlement  was filed in 2010 before the 2013 amendment  to 

the Probate Code which now provides for an "Application for Settlement." 
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[Petitioner's] fees "primarily stemmed from the contest between [Petitioner] and 

Respondents over the amount of his compensation ... " App. 11. If a disgruntled 

beneficiary can punish the personal representative by simply requesting a 

hearing on the mandatory Petition (now Application) and making the hearing 

primarily "a contest between [the personal representative] and [a beneficiary] 

over the amount of [the PR's] compensation" and thus shift the cost and fees 

from the Estate to the personal representative, many qualified people will be 

unwilling to take the task, yet this is currently the law of South Carolina under the 

decision of the Court of Appeals. 

As noted above, the hearing was initiated by a simple request for hearing 

on the Petition for Settlement without stating any grounds. The Petitioner was 

required to appear to explain and defend the accounting and administration by 

law. 

The Court of Appeals held that the PR's Due Process rights were met by 

the trial court's observation that "typically, it is a complaint about something the 

PR's done or not done .. " and that the hearing ... "runs a little smoother if we 

start the case off as you (PR) as the moving party". Substituted Opinion of the 

Court of Appeals, App. 10. In addition, SC Code Section 62-3-720 does not 

distinguish between primary or secondary reasons as to why proceedings are 

held, and, in any event, and whether a hearing is requested by a beneficiary is 

beyond the control of a personal representative because, according to the  

statute, an "interested person" may request a hearing for any reason.  As noted 

by Justice Few in dissent, "[Respondents] requested the hearing on [Petitioner's 

petition for settlement, and at the hearing, [Petitioner] defended his decision to 
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seek a partition and sell the real estate. Because the probate code provides a 

personal representative who 'defends or prosecutes any proceeding in good 

faith' entitled to receive from the estate his necessary expenses and 

disbursements including reasonable attorneys' fees incurred,' S.C. Ann. Section 

62-3-720 (Supp. 2015), and [Petitioner] filed the petition for settlement and 

appeared at the hearing in good faith, I would find he is entitled to reasonable 

attorneys' fees and expenses." 

B. The Court of Appeals miscomprehended SC Code 62-3-715. 

 
The Court of Appeals also erred in its interpretation and application of 

Section 62-3-715 "Transactions authorized for personal representatives; 

exceptions. The statute provides, "If any personal representative or person 

nominated as personal representative defends or prosecutes any proceeding in 

good faith, whether successful or not, he is entitled to receive from the his his 

necessary expenses and disbursements including attorneys' fees." (emphasis 

added.)  The PR was required to attend the hearing to defend his accounting.  

He was thus entitled to be reimbursed for his fees and costs. 

This code section is qualified by the lead-in phrase, "Except as restricted 

or otherwise provided by the will ... " As noted above, the  will  provided 

expansive powers to the personal representative and must  be  interpreted 

broadly in light of the will provisions. Sections 62-3-715 (19) and (20) must be 

read in combination with the powers granted by the will. 

In addition to providing and explaining the accountings and the issues 

confronted during the estate administration, the Petitioner successful defended 

the estate from the ongoing claim by Brown for 5 acres. 
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Finally, the Court of Appeals erroneously cited and relied upon SC Code 

Section 62-3-721 to support its decision because it is not applicable.. That 

provision has to do with actions specifically brought to review employment of 

agents and compensation of PR's. The Petition for Settlement before the Court 

was filed pursuant to SC Code Section 62-3-1001. 

Accordingly, the Court of Appeals erred in affirming the probate court's 

decision to deny reimbursement of legal fees and costs to the Personal 

Representative. 

II. The PR's compensation, legal fees, and expense were 

reasonable because he carried out the intent of Ms. Kay in 

accordance with the provisions of the will and probate code as 

efficiently and effectively as he could have given the 

conflicting interests of the interested parties. 

 
The Court of Appeals suggests that even though the PR acted in good 

faith, the estate could have been settled more cheaply. The Court of Appeals 

does not, however, provide how that could have been done.  The Probate 

Court's solution, after the fact, was to simply deed out the property and based its 

Order on that premise.  Although this may have "short-cutted" the administration, 

it would not have been in accordance with the intent of Ms. Kay. It also would 

have ignored the desires of beneficiaries Lisbon Presbyterian Church, the Lisbon 

Presbyterian Church Cemetery Fund, the Presbyterian Home and Bart Heard.2
 

 
Ill. The PR's decision and efforts to pursue a division and sale of 

the Farm including the filing of a partition/declaratory 

judgment action, as opposed to simply filing a deed of 

distribution to the heirs, comported with Ms. Kay's 

testamentary intent and fulfilled his duty to the 
 

2 The desire of Marla Orias, Bart Heard's sister, as it related to the liquidation of 

the Estate is not on record. 
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Estate and its beneficiaries because Lisbon Presbyterian 

Church, The Presbyterian Home and Bart Heard, together 

owning 70% of the residuary interests of the Estate, expressed 

to the PR a desire to receive cash rather than an undivided 

interest in real estate. 

 
Brown and Moses are unwilling to admit the undeniable fact in this case 

that none of the other beneficiaries of Ms. Kay's Estate wanted to own property 

as co-tenants with them. Other beneficiaries desired a distribution of cash as 

opposed to an undivided interest in real estate and expressed this desire to the 

PR. The allegations of Brown and Moses concerning excessive fees and 

expense are nullified by the desires and needs (and support of the PR's actions) 

of other beneficiaries whose interests in the Estate equal or exceed that of 

Brown and Moses. The Court of Appeals erred as a matter of law in affirming the 

probate court's ruling to require the PR to refund a substantial portion of his 

compensation because in addition to carrying out Ms. Kay's testamentary intent, 

he has a statutory right to seek partition in his discretion to aid the settlement of 

the Estate and in this case satisfy the needs and desires of a majority of the 

beneficiaries. 

Penny Arnold of the Presbyterian Home, a 10% residual beneficiary, 

testified that her organization did not want to be owners of real property and 

wanted and needed a cash distribution. Ms. Arnold, the point person for the 

Presbyterian Home, has been handling estate trusts and/or bequests since 1985, 

even prior to the Presbyterian Home. (R. p. 242, Lines 12-25). She approved the 

PR's compensation and as well as the amount of legal fees and was pleased 

with the results. (R. p. 246, Lines 1-11 and 18-25). Bart Heard, another a 10% 

residual beneficiary, testified in essence that he approved of the 
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PR's   actions   to   divide   the   Estate   as   well  as the  amount of  the  PR's 

compensation. 3 (R. p. 133, Line23; R. p. 105, Line 10). 

As to the contention by Brown and Moses there is insufficient evidence to 

sustain the PR's position that the Church preferred cash over title to real estate, 

there is ample documentation in the record. There is testimony of the PR, that 

the Church did not want an undivided interest in real property and preferred a 

cash distribution. The PR testified without objection that, "Bart Heard and the 

church and the Presbyterian Home Session all told me that they wanted to be 

paid-they wanted cash.  They could not - didn't want the dirt.  And now I find out 

that the Presbyterian Home says they could not have taken the dirt, I'm sorry 

- an interest in the real estate."  (R. p. 78, Lines 17-22). 

 
The testimony related to the Church's expressed position is corroborated 

by the April 21, 2008 letter of Attorney Robert Fuller to Neely Blackmon, Clerk of 

Session of Lisbon Presbyterian Church, in response to a letter written by Church 

Reverend Hunter. Mr. Fuller quotes Reverend Hunter as stating, "the Lisbon 

congregation's hope is that the property in Marion's estate will be sold at the 

appraised value and the congregation will receive the cash value of the 

congregation's portion." (R. p. 630). Attorney Fuller's letter goes on to explain 

how the congregational action should be memorialized by resolution with "[t]he 

stated objective is to realize the value of Ms. Kay's generosity for the benefit of 

the church." (R. p. 631). (This correspondence was copied to the PR and 

Reverend Hunter.)   Likewise, the purpose of the PR in seeking to divide and sell 

the Estate's interest in the Farm was "to realize the value of Ms. Kay's generosity 

3Marla Orias, also a 10% residual beneficiary, is the sister of Bart Heard. Ms. 
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Orias did not testify in the case. 
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for the benefit of the Church" and the other beneficiaries as well. The Church's 

position was expressed to the PR repeatedly through telephone conferences and 

meetings. The record shows that the PR met with the Church Session and 

Reverend Hunter on multiple occasions including May 23, 2008. (R. p. 782). In 

addition, the PR communicated with Reverend Hunter repeatedly via meetings, 

telephone conference and written correspondence: 

1. June 20, 2007; R. p. 736; 

2. April 10, 2008; R. p. 779; 

3. April 15, 2008; R. p. 779; 

4. May 13, 2008; R. p. 782; 

5. May 20, 2008; R. p. 782; 

6. June 25, 2008; R. p. 783; 

7. August 11, 2008; R. p. 784; 

8. September 4, 2008; R. p. 784; 

9. October 21, 2008; R. p. 785; 

10. December 3, 2008; R. p. 755; 

11. February 25, 2010; R. p. 791; and 

12. April 15, 2010; R. p. 792. 

 
Furthermore, Reverend Hunter met with (1) the PR and consultant John 

Wilson (July 25, 2007) (R. p. 747), and roughly a week later met with (2) the PR, 

Wilson, Appraiser, Penny Arnold of The Presbyterian Home, and Moses and 

Brown to discuss a proposed division of the property (July 31, 2007). See, 

Testimony of Appraiser Paul Major (R. p. 236, Lines 9-11); Testimony of Penny 

Arnold (R. p. 244, Lines 3-21). It is undeniably clear that the Church desired a 

cash distribution from the Estate rather than an ownership in real estate. In fact, 

there is no evidence in the record otherwise.   Given that Marla Orias, the sister 

of Bart Heard is not on record as to her wishes, no less than 70% of the  

residuary beneficial interests in the Estate made it clear to the PR from the 
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beginning of the estate administration that they wanted a cash distribution from 

the Estate rather than an ownership in real estate. 

Perhaps the most compelling evidence of the incontrovertible fact that the 

other beneficiaries, including the Lisbon Presbyterian Church, wanted a cash 

distribution rather than an interest in undivided property is the admission of 

Respondent-Appellant Brown at the February 21, 2011 hearing in response to a 

direct question from her counsel, John Ferguson. 

Q. All right. And when you got to the meeting in Newberry, who 

was there 

 
A. Mrs. Penny Arnold (phonetic), I believe is her name, and 

Reverend Hampton Hunter. 

 
Q. All  right. These other parties who were there, the other 

heirs, were they looking for land: or were they looking 

for money? 

 
A. Money. 

 
(emphasis added.) (R. p. 310, Lines 6-13). 

 
Accordingly, the PR acted reasonably in pursuing the partition action.4 

(Ms. Brown also contended at the hearing that she had wanted to divide the 

property before Ms. Kay's death too. (R. p. 357, Lines 1-3). In addition to the 

partition action, the PR also sought declaratory judgment relief as a separate 

cause of action to sort out the claims of the parties. In affirming the probate 

court's erroneous ruling that the PR should not have pursued a division and sale 

 

4Assuming arguendo that only one or none of the beneficiaries expressed a 

desire to partition the property, the PR properly exercised his right granted by 

South law governing estates in South Carolina. S.C. Code Ann. § 62-3-911 

provides that the PR or any beneficiary can seek partition. Further, these 

statutory rights are in addition to the powers granted by Ms. Kay's will. 
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• 

of the estate's property but should have simply deeded out the property to the 

beneficiaries (against the 70% majorities' wishes), the Court of Appeals erred. 

IV. The resistance by Brown and Moses to the PR's 

efforts to partition the Farm as well as Brown's 

ongoing claim for an interest in 5 acres created 

the delay and expense about which Brown and 

Moses now complain. 

 
Brown and Moses allege the PR unnecessarily complicated the Estate. 

Yet it was their resistance to the PR's efforts to reach a fair and amicable 

resolution in dividing the Farm that created the delay in settling the Estate and 

thereby causing the expense that they now question5 In fact, they succeeded in 
 

preventing the division just as they had while Ms. Kay was alive. (See letters of 

Edward D. Sullivan as attorney for Marion M. Kay to Martha Brown and Mary 

Moses giving notice of Ms. Kay's desire to divide the Farm. (R. pp. 566-567). 

Also, see Testimony of Bart Heard (beneficiary). (R. p. 134, Lines 12-16). "I hate 

that all this has happened. I feel that if the land was divided way back when 

before [Ms. Kay] passed away, all this could have been resolved. I don't object to 

any of Mr. Sullivan's fees that he's - that's accrued at all. ... ")  Further,  a June 

21, 2010 letter from counsel for Moses and Brown regarding Brown's ongoing 

claim for an interest in approximately 5 acres of the Farm reflects their continued 

resistance to the efforts of the PR to divide the property and/or reach an 

amicable resolution to settle the Estate early and belies their contention that the 

claim for the approximate 5 acres was a non-issue. (R. p. 685). 

In attempting to reach an amicable resolution related to the Farm, the PR 

reached out to Brown and Moses and proposed a compromise whereby Charles 

5Further replying to Argument I, Respondents-Appellants' Respondent Brief at 
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page 3. 
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Copeland would pay fair value for a portion of the Farm (ending his option) and 

they could then exercise the Right of First Refusal for the remaining acreage if 

they elected to do so. As an incentive, the PR agreed to ask for the co-operation 

of the other beneficiaries to approve the transfer of the Estate's interest in the 

approximately 5 acres (4.59 acres) claimed by Brown free of consideration. 

Sullivan letter to Brown and Moses dated May 2, 2008. (R. pp. 632-633). Neither 

Brown nor Moses responded. 

Later, the PR reached out to Brown and Moses, met with them and the 

appraiser and made a proposal for division of the Farm. Again, they never made 

a written response or proposal. 

Brown and Moses contend that "Respondent Brown's claim to the 5 acres 

was advanced only because the PR dragged her into court." Respondent's Brief 

of Brown and Moses at page 5. When the PR filed the partition/declaratory 

judgment action, Brown and Moses filed, among other things, a Counterclaim 

claiming an interest in the 5 acres. Answer to Amended Complaint and 

Counterclaim dated March 20, 2009. (R. pp. 657-663). However, Brown 

continued to press this claim at the hearing(s) on the PR's Petition for 

Settlement. R. p. 326 II. 8- 22. Brown raised the claim again at the hearing  on 

the PR's Rule 59 Motion (R. p. 444, line 21 - R. p. 450 line 9., and the probate 

court denied the claim.  Order Disposing of Post-Trial Motions. R. p. 18. 

Perhaps the most compelling evidence of the fact that Brown's claim 

regarding the 5 acres created an ongoing issue in the settlement of the Estate is 
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that on June 21, 2010, her counsel John Ferguson wrote to counsel for the 

Estate: 

I am please [sic] to enclose for your file the executed consent 

and waiver documents you prepared for Martha Brown and Mary 

Moses. I hope that this will help you move things along. I remind 

you that a condition precedent for my clients' cooperation was 

Rowland's 6
 agreement with Martha about the portion of the 

property agreed to be hers. I am pleased that everybody wound 

up on the same page. 

 
(emphasis added.) See, John Ferguson letter dated June 21, 2010 

(R. p. 685). 

 
Despite this "agreement ... about the portion of the property agreed to be 

hers" with Rowland Milam, Brown inexplicably continued to press her claim 

against the Estate. 

 
V. In addition to carrying out the intent of Ms. Kay and 

responding to the expressed desire of the beneficiaries to sell 

the property, the partition action cleared up title defects 

arising from various claims to the property as well as 

judgments against Moses. 

 
 

The PR was advised by counsel, among other things, to pursue a partition 

action in order to clear up title defects. The PR could not have simply signed a 

quitclaim or a warranty deed because the probate code provides that a transfer  

of title from an estate to a beneficiary is reflected by a deed of distribution. As to 

the point that the PR ultimately signed a quitclaim deed, that conveyance was 

made to a third party and not a beneficiary of the Estate. 

The Court of Appeals erred in affirming the probate court finding "that this 

was a fairly basic estate which could have been easily, quickly and cheaply 

 

6Rowland Milam purchased the Estate's real estate. See, Deed (R. pp. 686-693). 
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settled by a deed of distribution." Although the PR could have handled  the 

estate that way by dumping the undivided interest problem on 80% of the 

residuary interests of the Estate, he would have been ignoring the intent of Ms. 

Kay to sell and distribute cash to her beneficiaries and to create a fund from 

which the interest could maintain the Milam cemetery plot. Perhaps just as 

importantly he would have been ignoring the expressed desire of at least 70% of 

the residual beneficial interests to receive a cash distribution as opposed to a 

minority ownership of an undivided interest in real estate and the obligations and 

risks that come with it. In basing its ruling for the PR to refund a substantial 

portion of his compensation on the finding that a deed of distribution would have 

been preferred given the intent of Ms. Kay, the expressed desire of a majority of 

the beneficiaries, the authority granted by the will and SC law, the Court made a 

manifest error of law. 

VI. Brown and Moses misstate the record concerning the  hours 

charged by the PR during the administration of the Estate. 

 
During the 3 years and 6 months of Estate Administration (May 3, 2007 

- November 12, 2011), the PR worked 465.8 hours. The no-charge hours 

listed in the Law Firm invoices reflect some of the services provided and the 

number of hours that the PR worked for the estate. 249.7 of these hours were 

"no charge" by the Law Firm. See, August 17, 2010 invoice, 173.3 hours (R. 

pp. 794-795); plus August 16, 2010 invoice, 76.4 hours (R. p. 775), totaling 

249.70. In other words, these hours were not billed by the Law Firm. Brown 

and Moses misstate the record when they write "Collins  and Lacey  (sic) 

charged for [the PR's] time 
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and then he sought compensation for the same hours." (See, Respondents' Brief 

of Brown and Moses at Page 6). 

Some of the PR's hours at the Law Firm were billed by the Law Firm 

during the administration, however, these hours are not included in the "no 

charge" hours noted above.7       Additionally, at the PR's request, there were 

$20,268.50 of Law Firm charges that were discounted or written off, which more 

than offset the PR time that is reflected as billed by the invoices (R. p. 729), the 

net effect of which is that the Law Firm did not charge for the PR's services to 

the Estate. Lastly, the PR was an employee and not an owner or partner while 

working at the Law Firm (R. p. 173, Line 9), as corrected by Transcript 

Corrections (R. p. 29) ("No, I was not a partner there. I was an employee.") The 

legal fees were paid to the Law Firm as opposed to the PR. 

Brown and Moses misstate and misrepresent the record when they claim 

that "[t]he total fee included $18,000 the [PR] paid the paralegals of his law firm  

to value the Estate's personalty and thereby boos his PR fee." Respondent's  

Brief of Brown and Moses at Page 7. Also, see Page iv, Item 4. They also 

misrepresent as their authority for that claim a finding of the probate court (R. pp. 

4-5). The probate court did not find that the PR used 204.6 hours of paralegal 

time from his law firm to value personalty nor did that occur. The court ruled, "I 

approve the previous payment of $13,499.58 to Collins and Lacey and find that 

Collins and Lacey is entitled to be paid an additional $12,306.80.   Although, the 

 
 
 

November 26, 2007 invoice - $7,395.00; November 26, 2008 - $1,305.00; 

August 16, 2010 invoice - $522.00; August 17, 2012 - $319.00. These hours are 

not included in the 465.8 hours used in support of the PR's compensation. 
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Court questions the necessity ?f 204.60 hours of paralegal time, they should be 

compensated for their work." (R. pp. 10-11). Judge Hocker's ruling does not 

support their claim. Neither does the record. 

The PR did not spend "$18,000 of the Estate's money to his8 law firm's 

paralegals to value personalty."   Nor did  Paralegals at the  Law Firm  spend 

204.60 hours appraising personal property of the Estate.9 Of the total paralegal 

time, 4.00 hours were spent related to the valuation of personal property. (See 

Exhibit 1 to Personal Representative's Reply to Addendum to Response of 

Appellants Moses and Brown (R. p. 1460). 1.70 of these hours were not billed. 

(See Exhibit 7 (R. p. 1528). There was a .50 hour listed pertaining to  

determining the value of a vehicle. (.50 hours on June 25, 2007 (R. p. 1469). 

The remainder of the paralegal time was spent on estate administration 

(131.70 hours), including contacting heirs, drafting probate court  filings, 

analyzing Ms. Kay's extensive Memorandum of Personal Property to begin the 

distribution process to beneficiaries, preparing receipt and release forms for 

execution by beneficiaries, preparing forms to obtain federal identification  

number for the Estate, working with bankers concerning account information, 

obtaining and paying final bills of Ms. Kay, securing keys to Ms. Kay's home, 

paying pharmacy bills, corresponding with beneficiaries, finding addresses for 

beneficiaries, working with life insurance companies, seeking refunds of 

overpayments, retaining the service of a monument company, preparing 

contracts,  reviewing  invoices,  transferred  property  to  beneficiaries, reviewing 

8 The PR was an employee of Collins and Lacy Law Firm. R. p. 29 "Page 143, 

Line 9 correction." 

9Respondents/Appellants' Respondent Brief at Page 8. 
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plats, seeking to recover benefits from life insurance companies, and preparing 

correspondence to surveyors. Of these 131.7 hours, however, 28.6 hours were 

not billed at all (R. p. 1482), reflecting 25.7 and 2.0 calculated at "0.00/hr"). 

Another 68.40 hours were related to the partition and declaratory judgment  

action (R. p. 1508). 

All of the time is reflected in detail in the Law Firm invoices (R. pp. 729- 

795), so there can be no dispute as to how this time was spent. 

The tangible personal effects were appraised by qualified appraisers. 

Furthermore, the personal representative's "reasonable compensation"  should 

be determined by an analysis of several factors, not just the value of the estate. 

The PR has proposed a method for making such a determination. (See, Brief of 

Petitioner/Respondent at Pages 33-36). The PR's compensation is not a 

percentage-based commission because the will provides that he shall receive 

"reasonable compensation."10
 

S.C. Code Ann. § 62-3-706 requires the personal representative  to 

prepare and file with the probate court an inventory and appraisement of probate 

property owned by the decedent at the time of his death, listing it with reasonable 

detail, and indicating as to each item, its fair market value as of the date of the 

decedent's death. S.C. Code Ann. § 62-3-707 authorizes personal 

representatives to hire qualified appraisers, which the PR in this case did. The 

ongoing allegation of Brown and Moses that the PR somehow used paralegals at 

the Law  Firm  to  inflate  valuation  of  personal  property  so  as  to  increase his 

10Brown and Moses contend that the proposed factors put forth by the PR to 

determine "reasonable compensation" should only apply prospectively  but 

offer no reason or authority for this position. Respondent's Brief of Brown and 

Moses at Page 8. 
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compensation is patently false and a misrepresentation of the evidence in the 

record. 

In any event, the PR presented more than $12,300 of the Law Firm 

invoices to the probate court for approval prior to making payment. See, 

Amended Proposal for Distribution (R. pp. 26-27). The probate court approved 

these fees including the paralegal charges (R. pp. 10-11). Brown and Moses' 

complaint is without merit. 

 
VII. Brown and Moses misrepresent the testimony of the PR 

concerning the basis for his determination of "reasonable 

compensation". 

 
The citation of Brown and Moses on Page 6 of their Respondent's brief 

omits crucial portions of the PR's testimony. The entire testimony of the PR to 

the questions of opposing counsel at this point in the hearing is as follows: 

Q. So you were, as a Personal Representative, charging on an 

hourly basis. 

 
A. No, I wasn't. 

 
Q.  Well what did you mean when you said you looked at the 

time you had into it to figure your charges? 

 
A.  I looked at what I thought was a reasonable fee.  And as we 

went down the road, I took draws, I guess you might say, 

toward what I thought was a reasonable fee, given the 

amount of time that I had into it and the result that I 

expected. 

 

Q.  So you were charging on a time basis for your Personal 

Representative fees? 

 
A.  No. I had a -I thought I knew what the bill--what a fair and 

reasonable fee would be for this administration as we 
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started down the road. And I set, I guess, my draw, against 

that target. And then as we went down the road and we got 

a bigger and better result, the final result was based on all 

the factors and the rule, the time, and the novelty of the 

issues.11
 

 
Q.  Well, that's how attorneys charge, so that gets me back to to 

my question before; are you charging as an attorney or are 

you charging as a Personal Representative? 

 
A. I'm charging as a Personal Representative; 

 
Q. But you're using your attorney's standard - 

 
A. By analogy, yes. 

 
Q.  You realize, of course, that we have statutes that deal with 

how Personal Representatives are compensated? 

 
A. I sure do. 

 
Q.  Okay. And do those Statutes say that you charge by your 

time or that time is one of the factors? 

 
A.  The Statute says - I think it gives percentages.  I think you 

can get up to five per cent of the Estate. And then for 

extraordinary services, you can get more if approved by the 

Court. Unless - but then Item C of that Statute says, if the 

Will - if the Will directs otherwise, the Statute does not 

apply. 

 
Q. And the Will says reasonable, so that means whatever you 

consider to be reasonable? 

 
A. The Will says reasonable, then that depends on, yeah, one's 

opinion to what's reasonable. An that -- then I looked to the 

Rule as applied to lawyer, what's reasonable? I looked at 

the law in Florida to see what they looked at, the factors that 

they looked at, and they're similar. It talks about the sale of 

real estate.  It talks about litigation. I also consulted Alan 

Medlin of the USC Law School about his interpretation of the 

Statute and the Will. And I relied on other counsel. 

 
R.  p.  174, line 9-   R. p.  176, line 9. 

11Based on the PR's 465.8 hours (at $225 per hour), the total fee based on 

number of hours would be $104,805, more than $10,000 than actually paid. (See 

Brief of Petitioner/Respondent at Pages 14-16). 
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The PR consistently testified that he based his charges on several factors, 

including time, novelty and complexity of the issues, and results obtained.  The 

PR prepared pleadings, contracts, consents, and other legal documents, 

responded to discovery requests, met with counsel, met with appraisers and 

surveyors, researched courthouse records, researched legal issues, showed real 

estate to prospective buyers, settled a property claim with an insurance  

company, negotiated and received an excellent result for the real estate, 

prepared probate documents, included Inventory and Appraisement(s), and 

Accountings, all of which were in addition to his other duties in the administration 

of the Estate. See, PR Exhibit D, and the various time entries of the PR 

describing his services to the Estate (R. pp. 729-795). 

The determination of "reasonable compensation" does not require a 

mathematical calculation. The Court of Appeals erred in affirming the probate 

court's limitation of compensation to 10% of the estate's value. The PR provided 

valuable services to the Estate and is entitled to "reasonable compensation." 

VIII. The findings of fact and conclusions of law by the 

probate court are contradicted by a clear preponderance 

of the evidence. 

 
 

Many of the findings of fact and conclusions of law are contradicted by a 

clear preponderance of the evidence. The probate court found that the PR failed 

to provide adequate proof of the hours he claimed and a necessity for most of 

the hours. Yet, invoices, times sheets, and other documentation were provided  

to the court. R. p. 203, lines 4 -  9; R. p. 730 -  R. p. 795; R. p. 935 -  R. p. 938; 

R. p. 993 -  R. p. 1199. As the Court of Appeals ruled, "On appeal, [the PR] has 
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included all of the invoices, time sheets, affidavits, and correspondence in 

support of his claim that he is entitled to the compensation he requested  from 

the probate court."  App 7. 

As to the the necessity of the hours claimed, the entire record supports 

that, absent a deed of distribution, the PR acted as expeditiously as possible. 

However, a deed of distribution would not have carried out the intent of Ms. Kay. 

The probate court disagreed with the efforts of the PR to carryout Ms. Kay's 

intent and the entire order of the probate court was based upon this 

disagreement. See dissent Opinion of Justice Few, App. 17, 18. However, the 

Court of Appeals noted, "We recognize that [the PR] encountered difficulties in 

administering certain assets of the Estate and made efforts to rectify these 

interests.... [W]e  do  not  take  issue  with  the  [PR's]  belief  that  he  acted 

reasonably and in the best interests of the Estate . . . . " App 8. The clear 

preponderance of evidence supports the hours devoted by the PR and the 

reasons and necessity of those hours. 

The probate court also found, "The PR unnecessarily complicated the 

Estate by insisting on filing a partition action." However, the clear 

preponderance of the evidence demonstrates that the PR worked for months to 

reach a resolution before filing the partition/declaratory judgment action. 

The probate court finds, "The Court does not understand why the PR 

began charging the Estate before [Ms. Kay] died on May 3, 2007 and before he 

was appointed PR on May 16, 2007." The charge in question was for 4.00 hours 

for a meeting in Laurens, SC concerning Ms. Kay's affairs after Ms. Kay had had 

become ill.   The PR explained at the hearing, and the law firm invoices reflect, 
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that the charge was an entry on a time sheet for services rendered to Ms. Kay a 

few days before she passed away and billing staff included the time entry into 

the Estate file rather than open two separate files. R. p. 178 line 17 - R. p. 149, 

line 8. Furthermore, the probate court ignored that, at the PR's request, legal 

fees were discounted by more than $20,000. R. p. 729. 

The probate court found, "No explanation was offered to explain or 

excuse the failure to provide interim accountings ... " That is incorrect. The PR 

testified that the interim accountings are not required by law as he understood, 

and that an interim accounting was never requested.. R. p. 184, line 22 - R. p. 

185, line 6. 

The probate court found, "The [PR] failed to provide any legitimate basis 

for the fees he claimed and instead testified he had no method or formula for 

determining the amount for the four draws he  gave himself other than by pulling 

a a figure out of the air." That finding is completely contradicted by the record. 

The PR testified that he determined his compensation based on several factors, 

including, time, issues confronted, sale of real estate, litigation, and results. R. p 

204, lines 8 - 25. In response to the Court's questions, he testified that his 

method was not strictly on an hourly basis or a percentage basis. R. p  205, lines 

1 - 4. Also, see Section VII above. Based upon those responses,  the probate 

court erroneously found no basis for the determination of the fee and that the PR 

pulled the figure "out of the air." This was error. The determination of  

"reasonable compensation" does not require a mathematical calculation - only 

that it be "reasonable." The Court of Appeals erred in affirming this finding by the 

probate court. 
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The probate court found, "... [N]ot all of the heirs opposed the PR's final 

accounting ... ". In fact, 2 of the 3 beneficiaries that testified at the hearing 

supported the efforts of the PR, and approved the accounting, the amount of 

compensation paid to the PR, and all the fees and expenses paid on behalf of 

the Estate. These two, Penelope Arnold and Bart Heard, were unbiased 

witnesses. The third witness was Respondent Brown, and Brown conceded that 

Ms. Arnold "probably" has a lot more experience in dealing with estates. R. p. 

365, II. 1 - 9. Given her experience with estates in her position with The 

Presbyterian Home, Ms. Arnold would have been in a good position to evaluate 

the PR's services. 

The probate court found, "The PR unnecessarily complicated  the Estate 

by converting an eight month option to purchase the Estate's one half interest in  

it real estate into an indefinite right to purchase and by giving the option holder 

the right to only buy a portion of the property contrary to the Will." R. P. 8, Item 3. 

However the PR used his powers under the will, as conceded by Respondent 

Brown (R. p. 339, line 25 - R. p. 341, line 24), to effect Ms. Kay's intent to  

provide a meaningful option to Chuck Copeland. R. p. 137, line 22 -  R. p. 139, 

line 10. 
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The foregoing findings of fact by the probate courthouse conflict with the 

record. The Court of Appeals erred in finding that the evidence supported the 

probate court's ruling. 

IX. The arguments made by Brown and Moses are not 

supported by the evidence and are manifestly without merit. 

 
 

Rule 208(b)(4), "References to Record" provides, "The brief shall contain 

references to the transcript, pleadings, orders, exhibits, or other materials which 

may be properly included in the Record on Appeal ... to support the salient facts 

alleged. . . . " The Respondent's Brief of Brown and Moses contains 

approximately 20 citations to the Record 12 
; however, 15 of these citations are to 

the Order that is the subject of the PR's  appeal.  In other words, the evidence 

that Brown and Moses cite in support of their arguments is not testimony or 

exhibits, but the erroneous findings of the probate court.  The other 5 citations do 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

12Page 1, Final Order, finding of fact No. 9 at R .p. 9; Page 2, [Order] R. p.11, 

No. 19, Page 2 [Order] R. pp. 7 -18; Page 2, [Order] R. p. 11, No. 19; Page 3, 

[Order], R. p. 8, No. 1; Page 3, [Order] R. p. 8, No. 3", Page 3, [Order] R. p. 9, 

No.  8; Page 3, [Order] R. p. 10, No. 13; Page 4, Final Order, R. pp 10 - 11, 

No. 17; Page 5, Final Order, R. p. 8, Nos., 2, 3, and 4; Page 5, R. p. 175/17- 

20 (sic); Page 6, R. pp. 172/4 - 173n (sic);. Page 6,, Final Order,  R. p 9, No.  

8; Page 6. p 174/9 - 24 (sic); page 6, Final Order, R. 9, No. 8; Page 7, Final 

Order, R. p 13, c; Page 7, [Order] R. pp. 4-5 and 750; Page 8, Final Order R.  

p. 8, no. 2; Page 8, R. p. 310/17-31/4 (sic); Page 8, R. p. 204/16-18 (sic). 
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not support the point for which they are cited and even misstate the evidence 

and mislead.1314
 

Respondent's brief of Brown and Moses does not comport with Rule 

208(b)(4) because their allegations are not supported by references to salient 

facts in the record. In fact, they are mischaracterizations of the evidence. See 

App. 15. As such, their allegations and arguments are manifestly without merit. 

See Rule 220, SCACR. "The [Court] need not address a point which is 

manifestly without merit." 

CONCLUSION 

 
For the foregoing reasons, the orders below should be reversed to the 

extent they require a refund of compensation by the PR and deny payment for 

additional services to the Estate and reimbursement for the fees and costs 

incurred by the PR, including attorney's fees, and the Petition for Settlement and 

Proposal for Distribution approved subject to the further award of fees and costs 

to the PR in accordance with the terms of the will, and the case remanded and 

13For example, on Page 5 Brown and Moses assert that [the PR] admitted the 

necessity of [finding of extraordinary services] before compensation in excess 

of 5% can be awarded. Brown and Moses conveniently omit the following 

sentence of the PR's explanation, "Unless - but then Item C of that Statute 

says, if the Will -  if the Will otherwise directs, the Statute does not apply".   R. 

p. 175, II. 20 - 22. For another example, on page 8 Brown and Moses assert 

"[the PR himself testified that the way he was supposed to resolve any issue 

about his compensation was to ask the judge (R. p. 204/16-18), not just pay 

himself in secret."  That is misleading. In fact, the PR testified, " ..  And then  

as we got down the road and it became more and more work. I realized that, 

you know, you could apply for extra compensation, based on extraordinary 

service. And then after talking with Mr. - Professor Medlin and studying the  

will further, I saw that the statute didn't apply. So then I just based my fee on 

the time that I had involved, the amount of trouble an the efforts, and the 

result. At the very end, we had such a good result, I determined that that  

figure was a fair and reasonable amount." R. p. 204, lines 15 - 25. 

14Other citations of Brown and Moses are references to language in briefs. 
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orders vacated insofar as they are inconsistent with the foregoing. The case 

should be remanded for final accounting/settlement and distribution of remaining 

assets. 

Respectfully submitted, 
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