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I. Introduction and Qualifier. These are not necessarily the “Top” nor even 

possibly the most “Current” Tips /Topics in Commercial Reals Estate. However, 
they are items that you may come across pretty regularly in a commercial 
transaction. So, I thought this talk may be a good refresher for those of you 
who regularly handle commercial real estate transactions as well as some good 
points to keep in mind for those of you who may only handle the occasional 
commercial transaction. In no particular order, here are some tips.   

 
II. Point of Sale Valuation and the Cap. 

 
A. Assessable Transfer of Interest (“ATI”). What constitutes an ATI is set forth 

in SC Code Section 12-37-3150(A). Subject to some exceptions noted in 
SC Code Section 12-37-3150(B), a conveyance by deed is an ATI. 

  
B. Once an ATI has occurred, the real property is subject to reassessment. 

The fair market value of the property is then determined as of 12/31 of the 
year in which the ATI has occurred and the property is then subject to the 
new fair market value as of the following tax year (again subject to a few 
exceptions). See SC Code Section 12-37-3140(A) & (E). 

 
C. For real property that is subject to the six (6%) percent assessment ratio 

since it is being used for commercial purposes under SC Code Section 12-
43-220(e), the taxpayer can seek an exemption. Under SC Code Section 
12-37-3135(B)(2), the exemption would be in an amount equal to 25% of 
the ATI fair market value of the subject property as long as the ATI fair 
market value of the property is not less than the fair market value of the 
property prior to the ATI occurring. 

 
D. The exemption is not automatic. In order to obtain the exemption, the owner 

of the real property or its agent must request it from the county assessor 
before January 31 of the tax year in which the owner first claims eligibility 
for the exemption. See SC Code Section 12-37-3135(C). 

 
E. In some cases, the client may retain you to be its agent to apply for the 

exemption. However, if it does not, I would recommend that you make sure 
the client/buyer is aware that it needs to make application for the exemption 
on its own. Attached is a copy of a notice my prior firm provides whenever 
it is representing a purchaser of commercial real property.           

  



Notice of Exemption Pursuant to S.C. Code Sec. 12-37-3135(B) 

 
 
Congratulations on the purchase of your new property in _____________ County, South Carolina (the “Property”). 
Please be advised that the Property is subject to the six (6%) percent assessment ratio as it is being used for commercial 
purposes under S.C. Code Section 12-43-220(e). 
 
S.C. Code Section 12-37-3135(B)(1) states: “When a parcel of real property and any improvements thereon subject to 
the six percent assessment ratio provided pursuant to Section 12-43-220(e) and which is currently subject to property 
tax undergoes an assessable transfer of interest after 2010, there is allowed an exemption from property tax of an 

amount of the ATI fair market value of the parcel as determined in the manner provided in item (2) of this 
subsection. Calculation of property tax value for such parcels is based on exemption value. The exemption allowed 
by this section applies at the time the ATI fair market value first applies. 
 
Under S.C. Code Section 12-37-3135(C) the “exemption allowed in this section does not apply unless the owner 

of the property, or the owner's agent, notifies the county assessor that the property will be subject to the six 

percent assessment ratio provided pursuant to Section 12-43-220(e) before January thirty-first for the tax year 

for which the owner first claims eligibility for the exemption. No further notifications are necessary from the 
current owner while the property remains subject to the six percent assessment ratio.  
 
If you are planning to seek the exemption for the first tax year following your purchase of the property, we strongly 
advise you to contact _________________ County Tax Assessor’s Office either by certified mail or in person to see 
if your Property will qualify for the exemption (“ATI Exemption”). 
 
Our firm has not been engaged to apply for the ATI Exemption on your behalf nor is our firm responsible for your 
failure to apply for the ATI Exemption. 
 

 

 
By:     (SEAL) 
Print Name:__________________________ 
Its: Attorney 
 
Dated: ______________________ 
 
 

I/We acknowledge receipt of a copy of this letter and understand that I/we must apply for the ATI Exemption 
myself/ourselves. 
 
Dated: _________________   BUYER(S): 

 

_________________ 
 
By:     (SEAL) 
Print Name:_______________________ 
Its:______________________________ 
 
 
 
______________________________(SEAL) 
Name:_________________________ 

  



 
III. Certificate of Tax Compliance 

 
A. SC Code Section 12-54-124: 

Transfer of business assets; tax liens; suspension of business 

license; certificate of compliance. 

In the case of the transfer of a majority of the assets of a business, other 

than cash, whether through sale, gift, devise, inheritance, liquidation, 

distribution, merger, consolidation, corporate reorganization, lease or 

otherwise, any tax generated by the business which was due on or before 

the date of any part of the transfer constitutes a lien against the assets in 

the hands of a purchaser, or any other transferee, until the taxes are paid. 

Whether a majority of the assets have been transferred is determined by 

the fair market value of the assets transferred, and not by the number of 

assets transferred. The department may not issue a license to continue the 

business to the transferee until all taxes due the State have been settled 

and paid and may revoke a license issued to the business in violation of this 

section. 

This section does not apply if the purchaser receives a certificate of 

compliance from the department stating that all tax returns have been filed 

and all taxes generated by the business have been paid. The certificate of 

compliance is valid if it is obtained no more than thirty days before the sale 

or transfer. 

HISTORY: 2003 Act No. 69, Section 3.Y, eff June 18, 2003. 

B. SC Department of Revenue Ruling 04-2 – See copy attached. 

C. SC Department of Revenue Form C-268 - Certificate of Tax 
Compliance Request Form – See copy attached. 

D. Example of a Certificate – See copy attached.     

  



State of South Carolina  

Department of Revenue  

301 Gervais Street, P. O. Box 125, Columbia, South Carolina 29214  

Website Address: http://www.sctax.org  

  
  

SC REVENUE RULING #04-2  

  

  

SUBJECT:  “Transferor Affidavit” Exception to Code Section 12-54-124 Upon the  
 Transfer of Certain Assets    
      

EFFECTIVE DATE: June 18, 2003  
  

REFERENCES:  

  

S. C. Code Ann. Section 12-54-124 (Enacted June 18, 2003)  

AUTHORITY:  S. C. Code Ann. Section 12-4-320 (Supp. 2000)  

    S. C. Code Ann. Section 1-23-10(4) (Supp. 2000)  

    

  

SC Revenue Procedure #03-1  

SCOPE:  The purpose of a Revenue Ruling is to provide guidance to the public 

and to Department personnel.  It is a written statement issued to 

apply principles of tax law to a specific set of facts or a general 

category of  

taxpayers.  A Revenue Ruling is an advisory opinion; it does not have 

the force or effect of law and is not binding on the public.  It is, 
however, the Department’s position and is binding on agency 
personnel until superseded or modified by a change in statute, 
regulation, court decision, or advisory opinion.  

  

Effective June 18, 2003, Act No. 69 (Section 3Y) added Code Section 12-54-124 concerning a 
tax lien placed on assets transferred for tax liabilities that were generated by the transferor 
on or before the date when a majority of the business assets are transferred, the non-
issuance of a license by the Department to the transferee until all taxes have been paid, and 
an exception to these rules if a certificate of compliance is timely obtained by the transferee 
from the Department. The new statute reads:   
  

In the case of the transfer of a majority of the assets of a business, other than cash, 
whether through sale, gift, devise, inheritance, liquidation, distribution, merger, 
consolidation, corporate reorganization, lease or otherwise, any tax generated by 
the business which was due on or before the date of any part of the transfer 
constitutes a lien against the assets in the hands of a purchaser, or any other 



transferee, until the taxes are paid. Whether a majority of the assets have been 
transferred is determined by the fair market value of the assets transferred, and not 
by the number of assets transferred. The department may not issue a license to 
continue the business to the transferee until all taxes due the State have been 
settled and paid and may revoke a license issued to the business in violation of this 
section.   
This section does not apply if the purchaser receives a certificate of compliance from 
the department stating that all tax returns have been filed and all taxes generated 
by the business have been paid. The certificate of compliance is valid if it is obtained 
no more than thirty days before the sale or transfer.  

  

The purpose of this advisory opinion is to answer some common questions that have arisen 
in the application of this new law and to explain a method by which a transferee who is not 
receiving business assets, or where the transferor is not transferring a majority of the assets 
of a business in this and other related or planned transfers, may have assurance that the 
Department will not assert that Code Section 12-54-124 placed a lien against the assets in the 
hands of the transferee, and if applicable, the Department will not refuse to issue a license 
and will not revoke a license based upon Code Section 12-54-124.   
  

The statute provides that the law does not apply if a transferee receives a timely certificate 
of compliance. This advisory opinion sets forth a mechanism whereby the law will also not 
apply in certain situations even if a transferee does not obtain a certificate of compliance. In 
the Department’s opinion, it was not the legislative intent of this statute to impede the sale 
of assets or expect the transferee to always know whether business assets or a majority of 
the assets of a business are being transferred. Accordingly, the Department has determined 
in the situations described below that it will not assert that Code Section 12-54-124 applies if 
a valid “Transferor Affidavit” is obtained. In such situations, the Department will not place a 
lien against the assets in the hands of the transferee, and the Department will not refuse to 
issue and will not revoke a license based upon Code Section 12-54-124. The Department, 
however, will pursue the transferor if the transferor does not file all applicable returns and 
pay its tax liabilities.  Note: Neither Code Section 12-54-124, a “Certificate of Compliance,” 
nor the “Transferor Affidavit” protect the transferee from a lien placed on the assets prior 
to the transfer by other statutory or judicial means. For example, the transferee is not 
protected from a lien existing on the property due to nonpayment of real property taxes.   
  

Question 1 – Transferor Affidavit  

  

Q.  If the transferor asserts that the assets transferred are not business assets or do not 
constitute a majority of its business assets, then how may a transferee be protected 
from the provisions of Code Section 12-54-124?  

  

A. The transferee can obtain from the transferor a “Transferor Affidavit.” The purpose of 
this affidavit is to protect the transferee who is not receiving business assets or where 



the transferor is not transferring a majority of the assets of a business in this and other 
related or planned transfers from a tax lien that may be placed on the assets transferred 
pursuant to Code Section 12-54-124 if the transferor does not file all applicable returns or 
pay all of its South Carolina tax liabilities. The “Transferor Affidavit” is valid for 30 days 
from the date signed by the transferor. In other words, if the transferee obtains a valid 
“Transferor Affidavit” and the transfer takes place during this 30 day period, then the 
Department will not assert that Code Section 12-54-124 placed a lien placed against the 
assets in the hands of the transferee, and if applicable, the Department will not refuse to 
issue a license and will not revoke a license based upon Code Section 12-54-124.  Note: 
Neither Code Section 12-54- 
124, a “Certificate of Compliance,” nor the “Transferor Affidavit” protect the transferee 
from a lien placed on the assets prior to the transfer by other statutory or judicial 
means. For example, the transferee is not protected from a lien existing on the property 
due to nonpayment of real property taxes.  

  

A form “Transferor Affidavit” is attached to this advisory opinion. This affidavit may be used 
or a substitute affidavit is acceptable in lieu of this affidavit provided all information is 
reflected on the substitute affidavit.  

  

Question 2 – Certificate of Compliance  

  

Q.  What is the difference between a “Transferor Affidavit” and a “Certificate of 
Compliance?”   
  

A. The purpose of a timely certificate of compliance is to protect the transferee from a tax 
lien that may be placed on the business assets transferred pursuant to Code Sections 12-
54-124 and/or 12-36-530 when a majority of the assets of a business are being transferred 
or when a business is sold, even if the transferor did not file all applicable returns and 
pay all of its South Carolina tax liabilities. Note: Neither Code Section 12-54-124, a 
“Certificate of Compliance” nor the “Transferor Affidavit” protects the transferee from 
a lien placed on the assets prior to the transfer by other statutory or judicial means. For 
example, the transferee is not protected from a lien existing on the property due to 
nonpayment of real property taxes.  

  

  A certificate of compliance issued prior to the transfer is valid for 30 days from the date 
it is issued by the Department. If the transfer takes place during this 30 day period, then 
the Department will not assert that Code Section 12-54-124 placed a lien against the 
assets in the hands of the transferee, and if applicable, the Department will not refuse to 
issue a license and will not revoke a license based upon Code Section 12-54-124. See SC 
Revenue  
Procedure #03-5, “Certificate of Compliance Exception to a Lien Placed on Assets  
Transferred,” for additional information on the procedure to use if requesting a 
certificate of compliance from the Department, and the applicability of the certificate of 



compliance to liens placed against the sale of any business pursuant to Code Section 12-
36-530. Note: The transferor still remains liable for filing all applicable returns and paying 
all of its South Carolina tax liabilities even if a certificate of compliance is provided to the 
transferee.  

  

Question 3 – Definition of “Business”  

  

Q.  What is a business?  
  

A.  Since Code Section 12-54-124 does not contain a definition of “business,” it is the 
Department’s opinion that relying on the common meaning of “business” for income 
tax purposes is reasonable when interpreting the provisions of Code Section 12-54-124.  
In South Carolina’s Income Tax Act, Code Section 12-6-30(10) defines “business” to 
include trade,  profession, occupation, or employment. Further, South Carolina has 
adopted many of the provisions of the Internal Revenue Code, such as Internal Revenue 
Code Sections 1621 and 280A.23   

  

In determining whether a transferor is engaged in a “business,” and subject to the 
provisions of Code Section 12-54-124 upon the transfer of a majority of the business assets in 
this and other related or planned transfers, the Department will apply income tax principles 
in Chapter 6 of Title 12 and Internal Revenue Code principles that have been adopted, such 
as Code Sections 162 and 280A.   
  

For example, in determining if the transferor of a vacation home that has both personal use 
and rental use is a “business” subject to the provisions of Code Section 12-54-124, the 
Department will look to the federal income tax concepts in Internal Revenue Code Section 
280A. 3 In general, if Section 280A limits the deduction of the vacation home rental 
expenses, then it is the Department’s opinion that there is not a transfer of “business” 
assets subject to the provisions of Code Section 12-54-124. The transferor may furnish the 
transferee a “Transferor Affidavit” stating that the vacation home transferred is not a 
business asset; a certificate of compliance is not necessary.   
  

                                                        
1 Internal Revenue Code Section 162, “Trade or Business Expenses,” allows a deduction for 
ordinary and necessary expenses paid or incurred during the taxable year that are directly 
connected with or pertaining to the taxpayer’s business.  
2 Internal Revenue Code Section 280A, “Disallowance of Certain Expenses in Connection with 
Business Use of Home, Rental of Vacation Homes, etc.” provides limitations on the amount of 
deductions that may be taken in connection with the rental of a residence or vacation home that 
is also used as a residence of the taxpayer.  
3 Note: Any person who makes short term rentals of real estate will be liable for accommodations 
tax on his rentals whether or not the rentals constitute a business as defined by this advisory 
opinion. See Code 12-36-910 and 12-36-510.  



Alternatively, if Section 280A does not limit the deduction of the vacation home rental 
expenses, including depreciation, then it is the Department’s opinion that there is a transfer 
of “business” assets. Since this is the only vacation home owned by the transferor in this 
example, the transfer would be a transfer of a “majority of the business assets” and would 
be subject to the provisions of Code Section 12-54-124.   A certificate of compliance is 
necessary to protect the transferee from the lien provisions of Code Section 12-54-124.  
  

Note: Even if the transferee receives a “Transferor Affidavit” or certificate of compliance, 
the transferee should note that if he is purchasing real property from a nonresident seller 
that he may be required to withhold income taxes from the nonresident seller. See Code 
Section 12-8-580 and SC Revenue Advisory Bulletin #02-6 for more information.  
    

Question 4 – Definition of “Majority of the Assets of a Business”  

  

Q.  What is the transfer of a majority of the assets of a business?  
  

A.  Code Section 12-54-124 provides that the fair market value of the assets is used to 
determine whether a majority of the assets have been transferred. The number of assets 
transferred is not used to make this determination.   

  

  Generally, a legal entity is one business, but it is possible for a legal entity, i.e., 
corporation, limited liability company, etc., to contain more than one discrete business 
enterprise. For example, a company owns six grocery stores having equal fair market 
value. If the company transfers the business assets of two of the grocery stores, then it 
is the Department’s opinion that the provisions of Code Section 12-54-124 would not 
apply since a majority of the business assets are not being transferred. The transferor 
may furnish the transferee a “Transferor Affidavit” stating that a majority of the 
business assets, based on fair market value, are not being transferred in this transfer and 
other related or planned transfers. See SC Revenue Advisory Bulletin #01-1 for guidance 
in determining when a legal entity contains one or more discrete businesses.   

  

Question 5 – Definition of “Transfer”  

  

Q.  Does the statute apply even if the planned or related transfers occur over a period of 
time or involve more than one transferee?  

  

A. Yes, neither the period of time to complete the transfer nor the number of transferees 
involved affects the application of the law. For example, a company liquidating its retail 
business may transfer all the assets of the business over a period of time to several 
different persons, or the business may use an auctioneer to sell all of the business assets 
in one day. In either case, the provisions of Code Section 12-54-124 apply. The transferee 
can request the transferor provide a timely certificate of compliance.  See SC Revenue 



Procedure #03-5, “Certificate of Compliance Exception to a Lien Placed on Assets 
Transferred.”  Unrelated transfers will not be aggregated.  

  

Question 6 - Applicability to Foreclosures  

  

Q.  Is this provision applicable to foreclosures?  
  

A.  A foreclosure is a forced sale by a court. If: (1) the Judge finds that Code Section 12-54-124 
is inapplicable, (2) the party whose assets are being foreclosed completes a “Transferor  
Affidavit,” or (3) the transferee obtains a timely certificate of compliance, then the  
Department will not assert that Code Section 12-54-124 placed a lien against the assets in 
the hands of the transferee, and if applicable, the Department will not refuse to issue a 
license and will not revoke a license based upon Code Section 12-54-124.   

  

  

  SOUTH CAROLINA DEPARTMENT OF REVENUE  
  

  

  s/Burnet R. Maybank III  

 

  Burnet R. Maybank III, Director  
  

  

Columbia, South Carolina  
March 2                 , 2004        

   



Transferor Affidavit  
Tax Lien Inapplicable  

SC Code Section 12-54-124  

  

The undersigned transferor hereby certifies as follows:  
  

1. This affidavit is being given in connection with a transfer of property to assure the 

transferee that the Department will not assert that Code Section 12-54-124 placed a lien 

against the assets in the hands of the transferee, and if applicable, the Department will 

not refuse to issue a license and will not revoke a license based upon Code Section 12-54-

124. This affidavit issued for purposes of Code Section 12-54-124 is valid for 30 days from 

the date signed.  

  

It is understood that this affidavit does not protect the transferee from a lien placed on 
the assets prior to the transfer by other statutory or judicial means, or relieve the 
transferor of his liabilities to pay all of its taxes or file all applicable returns, and that it 
does not protect the transferee from the Department refusing to issue a license, or 
revoking a license, for any other reason. For example, the transferee is not protected 
from a lien existing on the property due to nonpayment of real property taxes.   

  

2. The undersigned is the transferor of the assets described in the attached description.  

  

3. The Transferor’s name is   

 
  

4. The Transferor’s address is                                                                               

                            

  

5. The Transferor’s taxpayer identification number is   

 
  

6. Date of Transfer        

  

7. The Transferee’s name is                                                           

8. The Transferee’s address is                                                                              

  

                          

  

I hereby certify the following concerning the transfer (check appropriate box):  
  

□ The assets transferred are not business assets.  
  



□ Less than a majority of the business assets, based on fair market value, are being 
transferred in  this and other related or planned transfers.  
  

The undersigned authorizes the delivery and disclosure of this affidavit to the South 
Carolina Department of Revenue and acknowledges that any false statement contained 
herein is punishable by fine, imprisonment, or both. Recognizing that I am subject to the 
criminal penalties under Code Section 12-54-44(B)(6)(a)(i), I declare that I have examined 
this affidavit and to the best of my knowledge and belief it is true, correct, and complete.  
  

  

                        

Signature              Date  
  

  
Name – Please Print   



Instructions  
Transferor Affidavit - SC Code Section 12-54-124  

  

  

Purpose of Transferor Affidavit  
  

The purpose of this affidavit is to provide assurance to the transferee who is not receiving 
business assets or where the transferor is not transferring a majority of the assets of a 
business in this and other related or planned transfers that the Department will not assert 
that Code Section 12-54-124 placed a lien on the assets in the hands of the transferee, and if 
applicable, the  
Department will not refuse to issue a license and will not revoke a license based upon Code 
Section 12-54-124. Caution: This affidavit does not protect the transferee from a lien placed 
on the assets prior to the transfer by other statutory or judicial means, or relieve the 
transferor of his liabilities to pay all of its taxes or file all applicable returns.  
  

Who May Execute this Affidavit  

  

Any transferor who is not transferring business assets or not transferring a majority of the 
assets of a business based on the fair market value in this and other related or planned 
transfers may give this affidavit to each transferee to provide assurance that the 
Department will not assert that Code Section 12-54-124 placed a lien on the assets in the 
hands of the transferee if the transferor has South Carolina tax liabilities or has not filed all 
applicable returns. The Department will pursue the transferor if the transferor did not file all 
applicable returns or pay all of its tax liabilities.   
  

Note: A transferor who is transferring a majority of the assets of a business may provide 
each transferee with a timely certificate of compliance before finalizing the transfer to 
provide assurance that the Department will not assert that Code Section 12-54-124 placed a 
lien on the assets transferred. See SC Revenue Procedure #03-5, “Certificate of Compliance 
Exception to a Lien Placed on Assets Transferred,” for additional information.  

Reliance on Transferor Affidavit  

The “Transferor Affidavit” is valid for 30 days from the date signed by the transferor.  
Accordingly, if the qualifying transfer takes place during this 30 day period, then the 
Department will not assert that Code Section 12-54-124 placed a lien on the assets in the 
hands of the transferee, and if applicable, the Department will not refuse to issue a license 
and will not revoke a license based upon Code Section 12-54-124. The transferee may rely on 
the “Transferor Affidavit” if the transferee does not know the affidavit is false.   
  



 

When and Where to Execute this Affidavit  

  

The transferor should fully complete this affidavit and submit it directly to each transferee. 
Each transferee should retain the affidavit and provide it if requested during audit. This 
affidavit should not be remitted to the Department until it is requested by the Department.   
  

 

  



 

 



  



 
 

IV. The ALTA 17.2 – Utility Availability 
 

 
See Next Page 



 
  



 
V. Roll-back Taxes 

 
A. Authority - South Carolina Code Section 12-43-220(d)(4): 

 
(4) Except as provided pursuant to Section 12-43-222, when real property 
which is in agricultural use and is being valued, assessed, and taxed under 
the provisions of this article, is applied to a use other than agricultural, it is 
subject to additional taxes, hereinafter referred to as roll-back taxes, in an 
amount equal to the difference, if any, between the taxes paid or payable 
on the basis of the valuation and the assessment authorized hereunder and 
the taxes that would have been paid or payable had the real property been 
valued, assessed, and taxed as other real property in the taxing district, in 
the current tax year (the year of change in use) and each of the five tax 
years immediately preceding in which the real property was valued, 
assessed, and taxed as herein provided. If in the tax year in which a change 
in use of the real property occurs the real property was not valued, 
assessed, and taxed under this article, then the real property is subject to 
roll-back taxes for each of the five tax years immediately preceding in which 
the real property was valued, assessed, and taxed hereunder. In 
determining the amounts of the roll-back taxes chargeable on real property 
which has undergone a change in use, the assessor shall for each of the 
roll-back tax years involved ascertain:   
 
(A) the fair market value without consideration of the standing timber of 
such real property under the valuation standard applicable to other real 
property in the same classification; 
 
(B) the amount of the real property assessment for the particular tax year 
by multiplying such fair market value by the appropriate assessment ratio 
provided in this article; 
 
(C) the amount of the additional assessment on the real property for the 
particular tax year by deducting the amount of the actual assessment on 
the real property for that year from the amount of the real property 
assessment determined under (B) of this section; 
 
(D) the amount of the roll-back for that tax year by multiplying the amount 
of the additional assessment determined under (C) of this section by the 
property tax rate of the taxing district applicable for that tax year. 
 
(5) Any other provision of law to the contrary notwithstanding, a dockside 
facility whose primary use is the landing and processing of seafood is 
considered agricultural real property. 
 
(6) Any property which becomes exempt from property taxes under 



Section 12-37-220(A)(1) or any economic development property which 
becomes exempt under Section 12-37-220(B) is not subject to rollback 
taxes. 

 
 

B. Who Pays? There is no hard and fast rule on this. It can be negotiated 
between a Buyer and a Seller. Depending on the proposed new use of the 
property, roll-back taxes can get pretty expensive. There are good 
arguments on both sides (for example, the Seller has had the benefit of the 
lower agricultural assessment; or the Buyer is the one who is actually 
changing the use that triggers the taxes becoming due). I have had one 
lawyer explain it to me that he typically tries to get whoever is getting the 
economic benefit of the changed use to pay them. So if a Seller is selling 
the property for a price that factors in the intended use, the Seller should 
pay. Alternatively, if the subject property is priced similarly to other property 
in the area that will remain agricultural, the Buyer would pay. So ultimately, 
who pays them all or if they are paid jointly by the parties should be factored 
into the price of the subject property.        

 
VI. Some Newer Lender Regulatory Requirements 

 
A. Know Your Borrower 

 
i. Authority - Customer Due Diligence Requirements for Financial 

Institutions, published on May 11, 2016, as amended on 
September 29, 2017 (the “CDD Rule” or the “Rule”). I have 
attached a copy of the Financial Crimes Enforcement Network 
(“FinCen”), Guidance #FIN-2018-G001, issued on April 3, 2018 
to the end of this outline that contains several Frequently Asked 
Questions about the Rule. Essentially, the CDD Rule requires 
covered financial institutions to obtain certain information on 
any individual or entity owning directly or indirectly 25% or more 
of a legal entity customer and on an individual who has 
managerial control of the legal entity customer.    

ii. Impact – These requirements primarily come into play in 
transactions where there are multiple owners or members of a 
borrower. So, it is good to be aware of them and advise your 
client to anticipate that it will be required to provide information 
of itself, its members/owners and possibly even an individual or 
entity acquiring or financing a refinance/ payoff of the bank’s 
loan. I have had experiences where these requirements were 
interpreted to cover not only a bank’s customer but to extend to 
an individual or entity acquiring property securing the bank’s 
loan as well as an individual who was making a loan to a client 
that was going to pay-off the bank’s loan and then be secured 
by the same property. It was hard for the individual lender in 



that case to understand why the bank that was being paid off 
required what the individual considered his personal 
information before the bank would agree to accept a payoff of 
its loan.  

 
B. HVCRE 

 
i. Authority – Enacted as part of Dodd Frank. The OCC, Federal 

Reserve and FDIC all published capital regulations in July, 
2013. Section 214 of S.2155 which was signed into law by 
President Trump on May 24, 2018 provides some much-needed 
clarification of the risk-based capital treatment of High Volatility 
Commercial Real Estate (“HVCRE”) loans. The regulators 
released proposed rulemaking on September 18, 2018 and 
comments were due prior to the date of this talk.  

 
ii. What is a HVCRE Loan? 

 
Loans for permanent financing would not be considered HVCRE loans 
and there are some other exceptions. Generally, an HVCRE loan is 
any loan used for acquisition, development or construction of real 
estate, unless the loan finances: (i) 1-4 family residential properties; 
(ii) real property that would qualify as a "qualified investment" in 
community development (generally, any loan which would qualify as a 
permissible investment for the Community Reinvestment Act should 
meet this test); (iii) the purchase or development of agricultural land; 
(iv) commercial real estate projects where (A) the loan-to-value ratio is 
less than or equal to the applicable regulator’s maximum permitted 
amount (depending on the type of loan and such bank’s applicable 
regulator-typically 80%), and (B) the borrower contributes capital to the 
project in the form of cash or unencumbered readily marketable assets 
(which can include certain development costs out of pocket) of at least 
15% of the real estate project’s "as completed" appraised value. 

 
iii. Why do we care?  

 
When a loan is categorized as HVCRE, banks must reserve fifty 
(50%) percent more than they would for a non HVCRE commercial 
loan. Generally, most corporate loans carry a risk weight of 100%. If 
a loan is an HVCRE loan, the risk weight is 150%. So for example, a 
bank would have to reserve $6 million in capital to make a $50 million 
HVCRE loan, rather than the $4 million it would be required to 
reserve for a typical commercial real estate loan. 
 
Therefore, it is important to make sure your client is aware of the 
issues a bank may have in making an HVCRE loan, if it will do so at 



all. In most cases, your client will likely need to be at or below the 
bank’s loan-to-value ratio threshold and be prepared to contribute 
capital to the project in the form of cash or unencumbered readily 
marketable assets (which can include certain development costs out 
of pocket) of at least 15% of the real estate project’s "as completed" 
appraised value.    
 

 
VII. Close/Questions    

 
  



[Insert FIN-2018-G001 Here] 
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Chapter I: The Good Old Days…

Comprehensive E&O Coverages

Corporate Title Agents
➢ Professional Services are broadly defined as those services performed by any insured for a fee in any of the following capacities:

● Title Insurance Agent ● Escrow Agent 

● Title Abstractor ● Closing Agent

● Title Searcher ● Notary Public

Attorney Agents - Broad Professional Services Defined as:
• Services performed or advice given by the Insured in the Insured’s practice as a lawyer, arbitrator, mediator, or Title Agent.

• Services as a notary public.

• Services as a trustee, administrator, conservator, executor, guardian, receiver or in a similar fiduciary capacity except when 

any insured is a beneficiary of any trust or estate serviced and the fee accruing from such work inures to the benefit of any

Insured.

➢ Prior Acts Coverage – All claims caused by wrongful acts subsequent to the retroactive date and before the end of the policy period are covered.

➢ Claims caused by independent contractors are covered.

➢ Claims related to a defect or deficiencies not recorded in the public records are covered.



Chapter II: The Beginning…

• Title Agents Errors & Omissions (E&O)

• Lawyers Professional Liability

• Cyber Liability (Cyber)

• Escrow Security Bond/Computer Crime (ESB)

To assist Title Agents in meeting new industry challenges:

➢ ALTA’s Best Practices

➢ Lender Concerns regarding third party liabilities

Theft of Escrow Funds

Protection of consumer personal financial information

➢ New CFPB requirements and expansion of  the regulations governing the title industry



Cyber Liability provides coverage in the event you suffer a security breach, your 

customers’ non public information is compromised and they sue you for damages and 

expenses. Coverage is also provided for Date Extortion/Ransomware Attacks.

These costs are covered under the following Cyber Liability policy insuring agreements:

➢ Security and Privacy Liability - Damages and defense expenses incurred as a result 

of a lawsuit filed against you arising out of privacy and computer security breaches.

➢ Privacy Regulatory Defense & Penalties - Legal expenses you incur to respond to or 

defend against a regulatory action arising out of a privacy or computer security breach, as 

well as regulatory fines and penalties assessed in the action (as insurable by law). 

➢ Data Extortion - Costs you incur to investigate and respond to a cyber extortion 

demand, including money you pay to terminate the threat.

➢ Cost you may incur as a result of the following:
Data Recovery

Customer Notification

Credit Monitoring Costs

Multimedia Liability



Chapter III: Email Wire Fraud – Three Waves of Attack

• 1st Wave of Attack (2015)

➢ Outgoing Wire Transfers – Seller’s Funds

➢ Targeting title agents and attorneys

➢ Started small and grew rapidly

• 2nd Wave of Attack (2016 – 2017)

➢ Incoming Wire Transfers – Buyer’s Funds

➢ Targeting homebuyers and real estate agents

➢ Started big and has not stopped

• 3rd Wave of Attack (2018)

➢ Outgoing Wire Transfers – Mortgage Payoffs

➢ Targeting smaller regional lenders and title agents/attorneys

➢ Worst of them all!



Chapter IV: Email Wire Fraud – Are you covered?

• Title Agent E&O and Lawyers Professional Liability

➢ Excluded

❖ We will exclude claims “Based upon or arising out of

Unauthorized Access to the Insured’s Electronic

Communications System.”

❖ We will exclude claims for “Commingling of funds or

account, inability to pay or failure to safe guard funds.”

❖ We will exclude claims for “Willful or intentional failure

to, or inability to pay, collect, disburse or safeguard any

funds in accordance with escrow instructions.

➢ Endorsed

❖ We will pay on behalf of an insured those sums insured

becomes legally obligated to pay for covered loss

caused by an employee of the insured transferring funds

from an account of the insured in reliance upon

fraudulent instructions received from a criminal

purporting to be a legitimate party to the transaction.



• Cyber Liability and Cyber Crime

➢ Electronic Funds Transfer – what does that mean?

❖ fraudulent electronic, e-mail, telegraphic, cable, teletype,

telefacsimile, or telephone instructions issued to a financial

institution to debit a Transfer Account and to transfer, pay or

deliver Funds from said Transfer Account through an

electronic funds transfer system at specified times or under

specified conditions, which instructions purport to have been

transmitted by the Insured or by a person duly authorized by

the Insured to issue such instructions, but which have been

fraudulently transmitted by another; and

➢ Social Engineering Fraud – sounds good, what is it?

❖ Means the transfer of the Insured’s money or securities to a

person, place or account beyond the Insured entities control

by an employee of the Insured entity acting in good faith

reliance upon a verbal, written or electronic instruction that

purports to be legitimate but, in fact, was fraudulent

➢ Telecommunication Theft – not even close!

❖ Means a third party’s intentional, unauthorized and fraudulent

use of the Insured’s telecommunications services and the

charges and fees incurred by the Insured in excess of the

Insured’s normal operating costs.

Chapter IV: (Continued)



Chapter IV: (Continued)

• Fidelity/Crime Bonds

➢ Direct or Indirect?

❖ Typically cover a direct loss (Insured’s Money) and 

will exclude an indirect loss (Client/Lender Funds)

➢ Operating or Escrow Account?

❖ The standard bond form purchased by the majority 

of agents, typically to satisfy state licensing 

requirements, only cover the theft of the agents’ 

funds from the operating account by their 

employees, not escrow funds. Even if these bonds 

offer “Social Engineering” and/or “Computer 

Crime” endorsements they also may not cover 

fraudulent email instruction losses.

➢ Social Engineering/Electronic Funds Transfer – Again!



➢ Fraudulent Wire Transfers by Insured – Outbound 
We will reimburse you for funds you wire to any incorrect party pursuant to a socially 

engineered wire instruction received by you.

We will reimburse you for loss (including compensation you are required to pay) as a direct 

result of you having to reimburse any third party for theft, committed by a third party by 

electronic means, of their money or other financial assets from a bank account held by you on 

their behalf.

➢ Fraudulent Wire Transfers by Third Party – Inbound (Buyer’s Funds)
We will reimburse you for funds a third party wires to an incorrect party pursuant to a 

socially engineered wire instruction received by a third party that appear to have come from 

you providing a forensic review of your computer network was hacked or otherwise 

compromised.

We will reimburse you in the event of fraudulent electronic communications designed to 

impersonate you for the cost of reimbursing your customers for their financial loss arising 

directly from the fraudulent communications.



Policies and Procedures

➢ Outgoing Wire Transfers (Seller’s Funds) – PICK UP THE PHONE!

❖ Prior to transferring any escrow funds, verify the original and any subsequent change instructions for the disbursement of

Escrow Funds by making an answered outbound telephone call to a legitimate party and confirm the original and/or

subsequent changed wire instructions or mailing address and:

(1) The phone number used to call a legitimate party must be obtained from an independent third party, such as the internet;

and

(2) This conversation, the confirmation of the wire instructions or mail address, and the method used to obtain the phone

number must be documented in the insured’s records for each transaction.

➢ Outgoing Wire Transfers (Mortgage Payoffs)

❖ Keep a master list of wire instructions for banks that you have worked with in the past.  This master list should be locked 

down whereby it takes two individuals to change the wire instructions on the master list.  If wire instructions are included on 

a payoff letter they should always be crossed checked with the master list because hackers are getting into e-fax systems and 

altering these letters.   For those lenders you have not done business with in the past, diligence should be used in obtaining 

their wire instructions. 

➢ Incoming Wire Transfers (Buyer’s Funds)

❖ Include an email signature disclosure statement and/or utilize a disbursement disclosure form stressing the following 

warning:

❖ WARNING – FRAUDULENT FUNDING INSTRUCTIONS: Email hacking and fraud are on the rise to fraudulently 

misdirect funds. Please call your escrow officer using contact information found from an independent source, such as the 

sales contract or internet, to verify any funding instructions received. We are not responsible for any wires sent by you to an 

incorrect bank account.

➢ TRAINING, AWARENESS & RESPONSIBILITY.



• Carrier’s Viewpoint

• Market Stability

• 2019 Outlook

Thank you SC Bar Convention!

Chapter V: Current Marketplace
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LEGISLATION

• 1994

– South Carolina adopted its first Limited Liability 
Company Act

• 1996

– South Carolina adopted the Uniform Limited 
Liability Company Act



3

STATUTORY PROVISIONS

• Limited Liability Company is a legal entity 
separate from its members

– S.C. Code § 33-44-201

• Limited Liability Company can have one 
member or an unlimited number of members

– S.C. Code § 33-44-202
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STATUTORY PROVISIONS

• Limited Liability Company may be organized for 
any lawful purpose and has the same powers as 
an individual to carry out those purposes

– S.C. Code § 33-44-112
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STATUTORY PROVISIONS

• A single member LLC is generally treated as a 
"disregarded entity" for all state and federal tax 
purposes

– S.C. Code Ann. § 12-2-25, Treas. Reg. § 301-7701-3

• A member or manager of a limited liability 
company is not liable for the debts, obligations 
or liabilities of the LLC

– S.C. Code § 33-44-303
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JUDICIAL EXCEPTIONS OF THE LIMITATION OF LIABILITY OF A MEMBER

• Member commits a tort while acting as a 
member of the LLC

• Dutch Fork Development Group II, LLC v. SEL 
Propertices, LLC, 406 S.C. 596, 753 S.E. 2d 840, 
citing 16 Jade Street LLC v. R. Design Constr. Co. 
LLC, 728 S.E. 2d 448 (2012)
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JUDICIAL EXCEPTIONS OF THE LIMITATION OF LIABILITY OF A MEMBER

Negligent 
Member

Negligent 
Member

Member

Law Firm LLC

Member

Plaintiff
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• Piercing the corporate veil when entity used to 
protect fraud, justify wrong or defeat public 
policy

– Two prong test

• Balancing of the equities

• 8 Sturkie factors
– Sturkie v. Sifly, 280 S.C. 453, 313 S.E. 2d 316 (Ct. App. 1984)

JUDICIAL EXCEPTIONS OF THE LIMITATION OF LIABILITY OF A MEMBER



9

1. Entity undercapitalized

2. No corporate formalities

3. Non-payment of dividends

4. Insolvency of entity

5. Siphoning of funds

6. Nonfunctioning of officers and directors

7. No records

8. Entity mere façade 

• See also Drury Development Corporation v. Found, Inc. Co., 
380 S.C. 97, 668 S.E. 2d 798, 800 (2008)

8 STURKIE FACTORS
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• Amalgamation of Interest (single business enterprise)

– Kyle Pertuis v. Front Roe Restaurants, Inc. et. al., 
817 S.E. 2d 273, reh'g denied (August 18, 2018)

– Multiple enterprises, unified business operations 
and resources entities treated as a single business 
enterprise where fiction of separate entities would 
"defeat justice"

JUDICIAL EXCEPTIONS OF THE LIMITATION OF LIABILITY OF A MEMBER
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JUDICIAL EXCEPTIONS OF THE LIMITATION OF LIABILITY OF A MEMBER

Holding Company LLC

Restaurant 
One, LLC

Restaurant 
Two, LLC

Restaurant 
Three, LLC

Management 
Company, LLC
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• Factors considered

1. Common employees

2. Common officers

3. Centralized accounting

4. Payment of wages by one entity to another entity's employees

5. Common business name

6. Services rendered by the employees of one entity on behalf of 
another entity

7. Undocumented transfers of funds between entities

8. Unclear allocation of profits and losses between entities

JUDICIAL EXCEPTIONS OF THE LIMITATION OF LIABILITY OF A MEMBER
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PRINCIPAL RESIDENCE

• Single member LLC entitled to 4% assessment 
ratio 

– CFRE, LLC v. Greenville County Assessor, 395 S.C. 67, 
716 S.E. 2d 877 (2011)

• Multi-member LLC made up of "immediate 
family members" may qualify for the 4% 
assessment ratio. S.C. Code Ann. § 12-43-220 
(c)(8(ii)
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TAX LIENS

• CCA 201116019 

– a federal tax lien does not attach to and the IRS 
cannot levy on the property of a single member LLC 
to satisfy its members tax liability
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DISTRIBUTIONS OUT OF A MULTI-MEMBER LLC

Real Estate LLC

STEP 1

ZYX
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DISTRIBUTIONS OUT OF A MULTI-MEMBER LLC

Real Estate LLC

STEP 2
Drop down of 
property to be 
distributed in 
redemption of 
membership 
interest

ZYX

Transitory LLC

1/3rd undivided interest in 
Real Estate, LLC
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DISTRIBUTIONS OUT OF A MULTI-MEMBER LLC

X YZ

Transitory LLC

Real Estate LLC

STEP 3
Redemption of 
Z's Membership
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DISTRIBUTIONS OUT OF A MULTI-MEMBER LLC

X Y

1/3rd undivided interest

2/3rd undivided interest

Real Estate LLC

Real Estate

LLC

STEP 4
Tenants in Common
Ownership Following Redemption

Z
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LIKE-KIND EXCHANGE

Taxpayer
Seller

Buyer

QI

(Deed)

Cash Purchase Price

STEP 1
Deferred exchange
Sale of Relinquished Property
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LIKE-KIND EXCHANGE

Seller Single Member LLC

QI

Cash Purchase Price

Deed

Taxpayer

STEP 2
Deferred exchange
Purchase of Replacement Property
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REVERSE EXCHANGE

Seller Single Member 
LLC

EAT

Deed

Bank Loan

STEP 1
Purchase of Replacement Property
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REVERSE EXCHANGE

STEP 2
Sale of Relinquished Property 

Taxpayer
Seller

Buyer

QI

Deed
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REVERSE EXCHANGE

STEP 3
Purchase of Replacement Property 

Taxpayer

Single Member LLC

EATTransfer of Membership 
in Single Member LLC

Bank

QI

Loan Paid Off
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REVERSE EXCHANGE

STEP 4

Taxpayer

Single Member 
LLC
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USE BY NONPROFIT ORGANIZATION 

Donor Single Member 
LLC

Gift of Real Estate

Nonprofit
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DEED RECORDING FEE

Seller Buyer

Real Estate LLC

$20,000,000 
Office 

Building

Contract of Sale

STEP 1
Sale of real estate
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DEED RECORDING FEE

Deed recording fee $74,000

Seller Buyer
$20,000,000

Deed

STEP 2
Sale of real estate
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DEED RECORDING FEE

Seller Buyer

Real Estate 
LLC

$20,000,000

STEP 1
Sale of LLC membership
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DEED RECORDING FEE

Deed recording fee $0

Buyer

Real Estate LLC

STEP 2
Sale of LLC membership
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LIKE-KIND EXCHANGE
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SIMULTANEOUS EXCHANGE

• No withholding
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DEFERRED EXCHANGE

• Seller elects to pay the withholding with 
personal funds

• Buyer remits withholding amount on Form I-
290 

• If exchange is completed, seller requests a 
refund on Form I-290X 
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I-290 FORM
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I-290X FORM
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QUALIFIED INTERMEDIARY 

• Seller marks box 16 C on I-295 indicating intent to qualify 
transfer as a like kind exchange and gives it to the QI

• Buyer enters into a contract with the QI for QI to file the I-
290 and pay withholding if exchange fails

• IF exchange qualifies, the I-290 is not filed. Buyer retains a 
copy of the I-290 and contract with QI.

• IF only a portion of the exchange qualifies, the QI files a 
"modified I-290" and remits the withholding amount. QI 
sends the "modified I-290" to the buyer and seller.



INSTALLMENT SALES
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INSTALLMENT SALES

• General Rule

– Buyer must withhold on each payment and submit 
an I-290 to SCDOR

– Debt assumed or taken subject to by the buyer is 
treated as a principal payment and subject to 
withholding
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INSTALLMENT SALES

• Exceptions

– If seller gives the buyer a "seller's affidavit" as to 
gain recognized on each payment, then buyer can 
use the gain to compute withholding

– Seller elects out of installment sales treatment. 
Buyer remits withholding.
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INSTALLMENT SALES

• Withholding payment under $500

– May delay payment until withholding totals $500 
but no later than January 15 of the following year

• Withholding for the year is less than $350

– Withholding not required

– Sales to single buyer or related buyer aggregated

– Seller subsequently elects to report the gain and 
asks SCDOR to advise buyer to terminate 
withholding
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U.S. TAX SYSTEM

• The United States imposes an income tax on 
U.S. citizens and domestic  businesses. U.S. 
Const. amend. XVI

• The United States imposes an income tax on 
foreign persons and businesses that earn 
income from sources within the United States
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FOREIGN INVESTMENT IN REAL PROPERTY TAX ACT OF 1980 (FIRPTA)

• When a foreign seller sells a United States Real 
Property Interest, the buyer must withhold and 
remit to the IRS a portion of the purchase price 
paid to the seller. IRC § 1445

• FIRPTA gain is taxed on net (not gross) income 
at capital gain rates. IRC § 897
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U.S. REAL PROPERTY INTEREST

• A U.S. Real Property Interest is an interest in 
real property located within the United States 
and Virgin Islands. IRC § 897(c)

– Real Property includes land, real property 
improvements like buildings, leasehold interests, 
crops, timber (un-severed), mines, wells, moveable 
walls, furnishings
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U.S. REAL PROPERTY HOLDING CORPORATION

• An equity interest in a U.S. Real Property 
Holding Corporation is a U.S. Real Property 
Interest and is subject to withholdings. IRC §
897(c)(2)

– U.S. Real Property Holding Corporation

• Foreign or domestic corporation

• Fair market value of U.S. Real Property Interest exceeds 
fair market value of all real property interests and assets 
used in its trade or business. Tres. Reg. § 1.897-2(b)
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PARTNERSHIPS AND PARTNERSHIP INTERESTS

• Domestic or foreign partnership with any foreign 
partners disposes of U.S. Real Property Interest gain is 
treated as effectively connected income

• Partnerships or withholding agent must collect and 
pay a withholding tax on the effectively connected 
income allocated to the foreign partner

• Foreign person disposes of an interest in a partnership 
in which 50% or more of the value of the partnership 
assets consist of U.S. Real Property Interest, the buyer 
must withhold
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TRUST AND ESTATES

• Trustees, fiduciaries and executives of trusts 
and estates with foreign beneficiaries are 
"withholding agents"

• Withholding at 21% on any distribution to a 
foreign beneficiary 
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WITHHOLDING

• Generally

– Buyer must withhold and remit taxes upon any 
"disposition" of a U.S. Real Property Interest by a 
foreign person. IRC § 1445

– Disposition includes sale, exchange, liquidation, 
redemption, gift or transfer
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FORMS TO BE FILED

• 8288

– U.S. Withholding Tax Return for Dispositions by Foreign 
Persons of U.S. Real Property Interests

• 8288-A

– Statement of Withholding on Dispositions by Foreign 
Persons of U.S. Real Property Interests 

• Buyer must file 8288 and 8288-A by the 20th day after 
the transfer of the U.S. Real Property Interest. Treas. 
Reg. 1.1445-1(c)(1)
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FORM 8288
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FORM 8288-A
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RATES

• Buyer must withhold and remit 15% of the 
"amount realized" (sales price) to the IRS. IRC §
1445(a)
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SPECIAL RULE FOR RESIDENTS

• If amount realized is less than $300,000, then no 
withholding. IRC § 1445(b)(5)

• If amount realized is between $300,000 and 
$1,000,000, then buyer must withhold and remit 
10% of the amount realized to the IRS. IRC §
1445(c)(4)

• If the amount realized exceeds $1,000,000, then 
buyer must withhold and remit 15% of the amount 
realized. IRC § 1445(a)



14

AMOUNT REALIZED

• Cash paid (or to be paid), FMV of other 
property transferred, liability assumed by buyer 
or to which the property is subject
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RESIDENCE

• Buyer has "definite plans" to reside in the 
home at least 50% of the time during the two 
twelve month periods following the sale
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EXCEPTIONS TO WITHHOLDING

• Sellers amount realized is zero

• FIRPTA certificate – seller is not a foreign 
person

• Buyer is a governmental entity or political 
subdivision

• IRS issues a "Withholding Certificate" IRC §
1445 
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FIRPTA CERTIFICATE 
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WITHHOLDING CERTIFICATE

• Buyer or seller may request the certificate on 
Form 8288-B 

• Form 8288-B requires the taxpayer ID of the 
buyer and the seller

• Foreign individuals are generally ineligible to 
get a Social Security Number and must file 
Form W-7 for an Employer Identification 
Number
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FORM 8288-B
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FORM W-7
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ISSUANCE OF THE CERTIFICATE 

• Before closing

– Buyer on notice that reduced or no withholding is 
required

• At closing

– If the application is filed at closing, withholding is 
not required to be paid to the IRS until the 20th day 
after the IRS mails the withholding certificate or 
notice of denial. Tres. Reg. § 1.1445(c)(2)(i)
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WHEN TO REQUEST A WITHHOLDING CERTIFICATE

• Seller wants to apply for an early refund

• Foreign seller sells primary residence and gain is 
excluded under IRC § 121

• Foreign seller engages in a like-kind exchange under 
IRC § 1031

• Foreign seller invests in a "Qualified Opportunity 
Fund" under IRC § 1400Z-2

• Foreign seller is exempt from U.S. taxation (foreign 
governmental official)
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LIABILITY FOR WITHHOLDING 

• Buyer (generally the buyer's attorney) is the "withholding 
agent" responsible for paying the seller's tax. Treas. Reg. §
1.1445-1(e)(1)-(3)

• Failure to remit withholding amount subjects the 
withholding agent to tax, interest and penalties of up to 
$10,000 for willful failure to collect and pay over the tax. 
IRC § 7202

• Buyers agent may rely on FIRPTA affidavit to avoid taxes, 
interest and penalities unless the buyer or buyer's agent 
has knowledge that the seller is in fact a foreign person
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SC BAR ANNUAL MEETING 
 

FIRPTA WITHHOLDING 
 

I. Introduction to the U.S. Income Tax System – (Source and 
Residence) 

 
A. The United States imposes an income tax on U.S. 

citizens and domestic businesses.  U.S. Const. 
amend. XVI.  The tax on citizens is levied on “all 
income from whatever source derived.”  I.R.C. § 61.  
U.S. citizens are taxed on worldwide income 
including “U.S. source income” and “foreign source 
income.”  The taxation of U.S. citizens’ foreign 
source income is called “outbound taxation.”  

 
B. The United States also imposes an income tax on 

foreign persons and businesses that earn income 
from sources within the United States.  The taxation 
of foreign persons’ U.S. source income is called 
“inbound taxation.”    

 
C. FIRPTA, the Foreign Investment in Real Property 

Tax Act of 1980, is an inbound tax regime that 
governs the taxation of foreign persons on income 
earned from selling a “U.S. Real Property Interest” 
(USRPI).  I.R.C. § 897. 

 
II. FIRPTA Introduction 

 
When a foreign seller sells a USRPI the buyer (not the 
foreign seller who actually owes the tax) must withhold and 
remit to the I.R.S. some fixed amount of the price paid to the 
seller for the USRPI.  I.R.C. § 1445. 
 
Income earned upon the disposition of a USRPI by foreign 
persons is treated as income effectively connected with a 
U.S. trade or business (ECI).  FIRPTA gain is taxed on a 
net—not a gross—basis, and is subject to favorable capital 
gain treatment.  I.R.C. § 897. 

 
  III. US Real Property Interest 
 

A. A USRPI is an interest in real property located within 
the United States and Virgin Islands.  I.R.C. § 897(c). 
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(1) Real Property includes land, real property 
improvements like buildings, leasehold 
interests, and un-severed natural products of 
land (crops, timber, mines, wells, etc.).  Real 
property also can include certain personal 
property “associated” with the use of real 
property like moveable walls, furnishings, 
mining equipment, tractors, etc.  I.R.C. § 
897(c)(6)(A). 

 
B. U.S. Real Property Holding Corporation (USRPHC) 
 

(1) A USRPI also includes an equity interest in a 
corporation that is a “U.S. Real Property 
Holding Corporation.” 

 
(a) Generally, a USRPHC is a foreign or 

domestic corporation holding 
significant amounts of USRPI.  I.R.C. 
§ 897(c)(2). 

 
Specifically, a USRPHC is a foreign 
or domestic corporation in which the 
fair market value of its USRPI is at 
least 50 percent of the sum of the 
FMV of (1) its total USRPIs, (2) its 
total interest in real property located 
outside the United States (FRPI) and 
(3) any other assets used in a trade or 
business.  Treas. Reg. 1.897-2(b). 

   
(b) A creditor or debtor position in U.S. 

real property is not considered to be a 
USRPI.  I.R.C. § 897(c)(1)(A)(ii). 

 
C. Partnerships & Partnership Interests 
  

(1) If a domestic or foreign partnership with any 
foreign partners disposes of a USRPI at a 
gain, the gain is treated as ECI and the 
partnership (or its withholding agent) must 
pay a withholding tax on the ECI allocable to 
its foreign partners.  I.R.C. § 1446. 

 
(2) If a foreign person disposes of an interest in a 

partnership in which 50% or more of the 
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value of the gross assets consist of USRPI 
and 90% or more of the value of the gross 
assets consist of USRPI plus any cash (or 
cash equivalents), the buyer of the 
partnership interest must make withholding. 

 
D. Trusts & Estates 
 

Trustees, fiduciaries, and executors of trusts and 
estates with one or more foreign partners are 
“withholding agents.”  Withholding agents must 
establish a USRPI account in which the withholding 
agent must account for all gains or losses realized 
during the tax year of the trust or estate from 
dispositions of USRPI.  The agent must then 
withhold 21% on any distribution to a foreign 
beneficiary that is attributable to the balance in the 
USRPI account on the day of distribution.  Any 
distribution from a trust or estate to a beneficiary is 
deemed to be attributable first to any balance in the 
USRPI account and then to other amounts. 

 
IV. Withholding Overview 

 
A. Withholding Generally 

 
(1) A buyer must withhold and remit taxes to the 

IRS upon any “disposition” of a USRPI by a 
foreign person.  I.R.C. § 1445. 

 
A “disposition” means disposition for any 
purpose under the IRC.  This includes but is 
not limited to a sale or exchange, liquidation, 
redemption, gift, or transfer. 

 
(2) Forms to be Filed 

  
(a) Form 8288, “U.S. Withholding Tax 

Return for Dispositions by Foreign 
Persons of U.S. Real Property 
Interests.”  (See Exhibit A). 

   
(b) Form 8288-A, “Statement of 

Withholding on Dispositions by 
Foreign Persons of U.S. Real 
Property Interests.”  (See Exhibit B). 
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(3) A buyer must file the forms 8288 and 8288-

A by the 20th day after the disposition of the 
USRPI.  Interest and Penalties begin to 
accrue to the buyer on the 21st day after 
disposition.  Treas. Reg. 1.1445(c)(1). 

 
B. Withholding Rates 
 

(1) The “Residence Test” 
 

(a) A USRPI is a “residence” if the buyer 
or the buyer’s family will use the 
property for personal use for at least 
50% of the time the property is 
occupied for the two 12 month 
periods after closing.  Treas. Reg. 
1.1445-2(d)(1). 

 
(b) A natural person can certainly satisfy 

the residence test.  Treas. Reg. 
1.1445-2(d)(1).  Disregarded entities, 
like single-member limited liability 
companies and grantor trusts, owned 
by a natural person should also satisfy 
the residence test. 

 
    (2) USRPI that is not a residence 
      

(a) Buyer must withhold and remit 15% 
of the “amount realized” (the sales 
price) on the disposition to the IRS. 
I.R.C. § 1445(a). 

 
  (3) USRPI that is a residence 
 

(a) If amount realized is less than 
$300,000 then no withholding. I.R.C. 
§ 1445(b)(5). 

 
(b) If amount realized is between 

$300,000 and $1,000,000 then Buyer 
must withhold and remit 10% of the 
Amount Realized on the disposition 
to the IRS.  I.R.C. § 1445(c)(4). 
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(c) If amount realized exceeds 
$1,000,000 then Buyer must withhold 
and remit 15% of the Amount 
Realized on the disposition to the 
IRS.  I.R.C. § 1445(a). 

 
(4) Amount realized is the sum of cash paid (or 

to be paid), FMV of other property 
transferred, and the amount of any liability 
assumed by the Buyer or to which the 
property is subject immediately before and 
after the transfer. 

 
C. Exceptions to Withholding  
 

No withholding required if: 
 
    (1) Seller’s amount realized is zero (e.g. a gift). 
 

(2) Seller provides to buyer a certification 
(usually an affidavit) stating that, under 
penalty of perjury, the seller is not a foreign 
person.  The certification must include the 
seller’s name, TIN, and address.  (See Exhibit 
C). 

 
(3) Buyer is the U.S. Government, a U.S. State 

or Possession, a U.S. Political subdivision 
(local government), or the District of 
Columbia. 

 
(4) The IRS issues a “Withholding Certificate” 

that excuses the withholding requirement. 
 

D. The Withholding Certificate 
 

(1) A withholding certificate is issued by the IRS 
and can reduce or eliminate the amount that a 
buyer must withhold under I.R.C. § 1445. 

 
(2) Either a buyer or seller may request a 

withholding certificate by submitting a Form 
8288-B, “Application for Withholding 
Certificate for Dispositions by Foreign 
Persons of U.S. Real Property Interests.”  
Treas. Reg. 1.1445(c).  (See Exhibit D). 
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(a) The application for a withholding 

certificate must contain the U.S. 
taxpayer identification number (TIN) 
of all parties to the transaction for 
which the withholding certificate is 
issued.  For U.S. individuals the TIN 
is a SSN.  For all other entities the 
TIN is the employer identification 
number (EIN). 

 
 Taxpayers without an EIN may apply 

for one by filing a form SS-4.  (See 
Exhibit E). Foreign individuals that 
are ineligible for a SSN (only 
noncitizens authorized to work in the 
U.S. by the Department of Homeland 
Security can get a SSN) and are 
ineligible for an EIN may apply for a 
TIN by filing a form W-7.  (See 
Exhibit F). 

  
(3) Timing 
 

(a) A certificate issued before closing 
notifies the buyer that that reduced 
withholding or no withholding is 
required.  

 
(b) A certificate issued after closing may 

authorize an early or normal refund.  
If, on the date of closing, an 
application for a withholding 
certificate is or has been submitted to 
the IRS, the applicable withholding is 
not required to be paid over to the IRS 
until the 20th day after the day that the 
IRS mails the withholding certificate 
or notice of denial.  Treas. Reg. 
1.1445(c)(2)(i). 

 
(4) Situations that warrant issuance of a 

withholding certificate. Treas. Reg. 1.1445-3. 
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(a) Foreign seller sells her primary 
residence and gain is excluded under 
I.R.C. § 121.   

 
(b) Foreign seller engages in an I.R.C. § 

1031 like-kind exchange transaction 
 
(c) Foreign seller invests in a “Qualified 

Opportunity Fund” under I.R.C. 
1400Z-2 

 
(d) Foreign seller is exempt from U.S. 

taxation (e.g. foreign gov’t official) 
 
(e) Foreign seller’s maximum tax owed 

is less than the statutory amount to be 
withheld by the buyer 

 
(f) Foreign seller wants to accelerate 

receipt of their refund for 
overpayment of tax 

 
V. Liability 

 
The buyer (generally the buyer’s attorney) is the 
“withholding agent” responsible for paying the seller’s tax 
owed.  Treas. Reg. 1.1445-1(e)(1)-(3).  If the buyer does not 
properly remit payment to the IRS then the buyer is liable to 
the IRS for the tax, interest, and penalties owed by the seller.  
I.R.C. § 6651.  Specifically, penalties apply for failure to file 
and for failure to pay the withholding when due.  The buyer 
may also be subject to a penalty of up to $10,000 for willful 
failure to collect and pay over the tax.  I.R.C. § 7202. 
 
If, however, the seller warrants to the buyer by a properly 
executed FIRPTA affidavit that the she is not a foreign 
person then the buyer is not liable for the seller’s tax owed 
unless the buyer has knowledge that the seller is, in fact, a 
foreign person.  
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Exhibit List – FIRPTA WITHOLDING (HSB 5520662 v. 4) 

 

Exhibit A – IRS Form 8288, “U.S. Withholding Tax Return for Dispositions by Foreign Persons of U.S. Real 
Property Interests” 

Exhibit B – IRS Form 8288-A, “Statement of Withholding on Dispositions by Foreign Persons of U.S. Real 
Property Interests”   

Exhibit C – Seller’s Affidavit Example 

Exhibit D – IRS Form 8288-B, “Application for Withholding Certificate for Dispositions by Foreign Persons 
of U.S. Real Property Interests”   

Exhibit E – IRS Form SS-4, “Application for Employer Identification Number”   

Exhibit F – IRS Form W-7, “Application for IRS Individual Taxpayer Identification Number” 

 

 



EXHIBIT A 



















EXHIBIT B 













EXHIBIT C 



 AFFIDAVIT OF FACTS RELATING TO THE 
 WITHHOLDING OF TAX UPON THE DISPOSITION 
 OF UNITED STATES REAL PROPERTY INTEREST 
 PURSUANT TO 26 U.S.C. 1445(B)(2) 
 
STATE OF SOUTH CAROLINA ) 

) 
COUNTY OF CHARLESTON ) 
 
The undersigned, being duly sworn, deposes and says, under penalty of perjury: 
 
1. That it is the owner of real property known as ____________________, ______________ 

County TMS# ______________ (the “Property”).  The property is being conveyed to 
_____________________, on ________, 2018.  

 
2. That the deponent IS    IS NOT (CIRCLE ONE) a foreign person as defined in 26 U.S.C. 

1445 (f)(e). 
 
3. That the deponent’s United States Taxpayer Identification Number is: ______________ 
 
 
4. That the deponent’s address is as follows:______________________________________ 
 
I understand that Affidavit may be disclosed to or filed with the Internal Revenue Service by the 
transferee and that any false statement I have made could be punished by fine, imprisonment or 
both. 
 

Seller: 
 

 
_____________________________(L.S.) 

Sworn to and subscribed before me   
this ___ day of ____________, 2018.    
 
___________________________  _____________________________(L.S.) 
Notary Public for ____________   
My commission expires:_______    
      [SEAL] 
 
 
 



EXHIBIT D 











EXHIBIT E 







EXHIBIT F 
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SC BAR ANNUAL MEETING 
 

SC WITHHOLDING TAX ON SALES OF REAL ESTATE BY NONRESIDENTS  
 

For official guidance see SC Revenue Ruling #09-13 
 
  I. Introduction 

 
South Carolina Code Section 12-8-580 requires a person 
who purchases real property from a nonresident seller to 
withhold South Carolina income taxes from the Seller.  The 
buyer is responsible for collecting and remitting the 
withholding to the DOR on Form I-290.  (See Exhibit A).  
The seller must report gain or loss on the sale on a timely 
filed South Carolina income Tax Return.  Assuming a return 
is filed, any excess withholding is later refunded. 

 
II. Nonresident Seller Subject to Withholding 

 
A. Nonresident Seller 
 

(1) An individual whose permanent home is 
outside of SC on the date of closing 

  
(2) A corporation incorporated outside of SC 

 
(3) A partnership whose principal place of 

business is outside of SC 
 

(4) A trust administered outside of SC 
 

(5) An estate of a decedent whose permanent 
home was outside of SC at the time of death 

  
B. The Deemed Resident Exception 

 
(1) A nonresident seller is not subject to 

withholding if they are a “deemed resident.” 
 

(2) A nonresident seller is a deemed resident if: 
 

(a) The seller is a corporation 
incorporated outside of SC but has its 
principal place of business in SC and 
does no business in its state of 
incorporation, 
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OR 
 

The seller (i) has been in business in 
South Carolina during the last two 
taxable years, including the year of 
sale, (ii) will continue substantially 
the same business in South Carolina 
after the sale, (iii) is not delinquent 
with respect to filing any South 
Carolina income tax returns, (iv) has 
filed at least one South Carolina 
income tax return, and (v) has a 
certificate of authority to do business 
in South Carolina or is registered to 
do business in South Carolina,  

 
AND 

 
(b) The seller provides the buyer with an 

affidavit certifying (a) the “deemed 
resident” requirements, and (b) that 
the seller agrees to report the sale on 
a timely filed South Carolina income 
tax return. 

 
  III. Sales of Property Subject to Withholding 

 
A. A sale is any taxable sale or exchange under to I.R.C. 

§ 1001. 
 

B. The sale of any interest in real estate is subject to 
South Carolina withholding tax (including time 
shares, leases, and minerals in place). 

  
C. Tangible personal property sold as part of a 

transaction involving the sale of an interest in real 
estate is also subject to withholding. 

 
D. A contract for the sale of timber and the underlying 

land is a contract for the sale of real property.  Both 
the standing timber and the land are subject to 
withholding. 

 
The sale of timber to cut, however, is not subject to 
withholding since it is the sale of personal property.  
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South Carolina Information Letter #94-31 
(Administrative Pronouncement). 

 
IV. Sales Exempt from Withholding 

 
A. Sales of a principal residence where the seller’s 

entire gain is excluded under I.R.C. § 121. 
 
B. Gifts and inheritances that are tax free under I.R.C. § 

102. 
 
C. Tax deferred like kind exchanges under I.R.C. § 

1031. 
 

D. Transactions where seller invests all proceeds into a 
“Qualified Opportunity Fund under I.R.C. § 1400Z-
2.  

 
E. Sales by the government or an instrumentality of the 

United States or South Carolina. 
  
F. Transfers from organizations exempt from income 

tax under I.R.C. § 501(a) and exempt insurance 
companies. 

 
V. Seller’s Affidavit 

 
A. Filed on SC Form I-295.  (See Exhibit B). 

 
B. An affidavit of fact provided from seller to buyer will 

relieve the buyer from any withholding requirement 
if seller attests, under penalty of perjury, that seller is 
a resident, a deemed resident, or that the sale is tax 
exempt. 

 
C. A Seller’s Affidavit can also reduce the amount that 

a buyer must withhold as the affidavit permits the 
seller to account for their basis in property sold. 

 
VI. Determining the Withholding Amount 

 
A. If withholding is based on the reported gain 

recognized in a Seller’s Affidavit then the 
withholding amount is: 
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(1) 7% of the amount reported in the affidavit in 
the case of individuals, partnerships, trusts, 
and estates. 

 
  OR 
 

(2) 5% of the amount reported in the affidavit in 
the case of corporations. 

 
B. If withholding is based on the seller’s amount 

realized (i.e. the seller did not file an affidavit) then 
the withholding amount is: 

 
(1) 7% of the seller’s amount realized in the case 

of individuals, partnerships, trusts, and 
estates. 

 
  OR 
 

(2) 5% of the seller’s amount realized in the case 
of a corporation. 

 
C. If withholding is based on the seller’s net proceeds 

(i.e. the seller pays off a mortgage or lien on the 
property sold and the money used by the seller to pay 
off the note was not given to the seller by the buyer 
in contemplation of the sale) then the withholding 
amount is 100% of the entire net proceeds payable to 
the seller if her gain recognized or amount realized 
exceeds the net proceeds payable to seller. 

 
D. See Exhibit C for Withholding Examples. 

 
VII. Liable Party 

 
A. The buyer or the buyer’s lawyer is liable for 

collecting and remitting the withholding to the South 
Carolina Department of Revenue (SCDOR).  If the 
buyer or his agent does not properly remit payment 
to the SCDOR then the buyer is liable to the SCDOR 
for the tax, interest, and penalties owed by the seller. 

  
If, however, the seller warrants to the buyer by a 
properly executed seller’s affidavit that the she is a 
resident or deemed resident (or that a company is a 
resident or deemed resident company) then the buyer 
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is not liable for the seller’s tax owed unless the buyer 
has knowledge that the seller is, in fact, a 
nonresident. 

 
 

VIII. Remittance Tax Forms and Due Date 
 

A. Buyer remits withholding to the SCDOR together 
with a Form I-290, “Nonresident Real Estate 
Withholding,” on or before the 15th day of the month 
following the month in which the sale takes place. 

 
B. Seller should file a South Carolina income tax return 

to report the gain or loss on the sale.  Any excess 
withholding will be refunded to the seller. 

 
IX.  Special Rules for Like Kind Exchanges 

 
A. Simultaneous transfers are not subject to withholding 

if seller provides a Seller’s Affidavit reporting no 
income under I.R.C. § 1031. 

 
B. Deferred transfers 

 
(1) Option 1 – The seller may choose to use 

personal funds to pay the South Carolina 
withholding so that all of the funds could be 
reinvested in the like kind exchange. The 
buyer remits the withholding to the SCDOR 
on Form I-290 on or before the 15th day of 
the month following the month the first 
property is transferred.  If the like kind 
exchange does occur, the seller can revise the 
amount of withholding originally remitted to 
the Department on Form I-290X (see Exhibit 
D) to request a refund of withholding since it 
has been determined the transaction qualifies 
as a nontaxable exchange. 

 
(2) Option 2 – If the buyer and seller agree to use 

a qualified intermediary, then the 
withholding requirements may be satisfied as 
follows: 

 
(a) The seller furnishes the buyer a 

Seller’s Affidavit stating it is intended 
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that the transfer qualify as a 
nontaxable like kind exchange under 
I.R.C. § 1031.  If using South 
Carolina Form I-295 as the Seller’s 
Affidavit, box 16c would be marked 
to indicate the seller’s intent. 

 
(b) Form I-290 is completed as if the sale 

is taxable and given to a qualified 
intermediary along with the amount 
necessary to pay the withholding.  

 
(c) The buyer enters into a contract with 

the qualified intermediary that 
provides that the qualified 
intermediary will file Form I-290 and 
pay the withholding for the buyer if 
the transaction does not qualify.  (The 
buyer remains liable for the 
payment.)  The payment must be 
made by the 15th day of the month 
following the month it is first 
apparent that the transaction will not 
qualify.  It will be apparent that the 
transaction will not qualify on the 
earlier of the date the exchange is 
abandoned, or the time for the 
exchange expires.  

 
(d) If the transaction qualifies as a 

nontaxable like kind exchange, Form 
I-290 is not filed and no payment is 
made to the SCDOR.  The buyer 
should retain the “Seller’s Affidavit” 
and the contract with the qualified 
intermediary and provide them if 
requested during an audit.  These 
documents are not sent to the 
SCDOR.  

 
(e) If a portion, but not all, of the 

proceeds are used to purchase 
qualifying replacement property, the 
buyer in signing the original Form I-
290 (see 2 above) authorizes the 
qualified intermediary to submit a 
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“modified” Form I-290 to the 
SCDOR indicating the revised 
amount realized or gain and actual 
amount of withholding to be remitted 
based on the transaction as 
completed. The qualified 
intermediary submits the withholding 
to the SCDPR with the “modified” 
Form I-290.  The original Form I-290 
provided in #2 above should be 
retained, but does not need to be 
submitted to the SCDOR.  The 
qualified intermediary sends one 
copy of the “modified” Form I-290 to 
the buyer and seller. 

 
X.  Special Rules for Installment Sales 

 
A. In general, the buyer must withhold on each payment 

to the seller.  The buyer must complete and provide 
Form I-290 to the seller and the SCDOR each time a 
withholding payment is remitted to the SCDOR. 

 
B. The buyer may withhold on a lesser amount based 

upon one of the following methods: 
 

(1) Amortization Schedule – If the seller gives 
the buyer an amortization schedule stating 
the principal and interest portion of each 
payment, then the buyer will use the 
“principal payment amount” of each payment 
to compute withholding.   

 
(a) Note: The total amount of debt 

assumed or taken subject to by the 
buyer is deemed to be a principal 
payment at the time of the sale.  

 
(2) Gain – If the seller gives the buyer a Seller’s 

Affidavit stating the gain to be recognized for 
each payment, then the buyer will use the 
“gain” of each payment to compute 
withholding.  

 
(3) Elect Out of Installment Sale Treatment for 

South Carolina Purposes – If the seller gives 
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the buyer a “Seller’s Affidavit” stating that, 
for South Carolina income tax purposes, he 
will elect out of installment sales treatment, 
as defined by I.R.C. § 453, then the buyer will 
remit the entire amount of withholding tax in 
one payment. 

 
   C. Installment Sale Due Date Exceptions 
   

(1) Withholding on a payment is under $500.  
The buyer may wait to remit the withholding 
to the SCDOR on any withholding payment 
that is less than $500 until the 15th day of the 
month following the month when the 
withholding totals $500 or more.  The 
withholding must be remitted by January 
15th of the following year, however, if the 
withholding during a calendar year is less 
than $500.  

 
(2) Withholding for the year is under $350. 

Withholding is not required for any year 
where the total amount to be withheld for the 
calendar year is less than $350.  Sales to a 
single buyer or to a related group of buyers 
are aggregated to determine if this limitation 
has been exceeded.  

 
(3) Seller reports sale. No further withholding. A 

seller who reports the entire gain or loss on 
the installment sale on a South Carolina 
income tax return may request the 
Department’s Withholding Section provide a 
letter exempting future principal payments 
from withholding.  The SCDOR will send a 
copy of the exemption to both the seller and 
the buyer; the buyer is relieved of 
withholding on future payments upon 
notification by the Department. 
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Exhibit List – SC WITHHOLDING TAX ON SALES OF REAL ESTATE BY NONRESIDENTS  (HSB 5532477 v. 3) 

 

Exhibit A – South Carolina Form I-290, “Nonresident Real Estate Withholding” 

Exhibit B – South Carolina Form I-295, “Seller’s Affidavit Nonresident Seller Withholding”    

Exhibit C – Withholding Examples 

Exhibit D – South Carolina Form I-290X, “Amended Nonresident Real Estate Withholding” 

 

 



EXHIBIT A 



Lending Institution

Location of Property
County Tax Map No.

Date of Closing 
Month         Date          Year

Withholding by Third Party (check one):

Total payment to seller (gross sales price less selling expenses less certain 

mortgages paid or assumed).

Total tax, penalty and interest due.

 1.  The amount withheld is based on (check one):
Gain, if seller provides affidavit of gain (if installment sale, see reverse side) 

Amount realized, if no affidavit of gain is provided 

 (if installment sale, see reverse side)

 2.  Check appropriate % and multiply by amount on line 1.
7% 

5%

If seller is not a corporation 

If seller is a corporation

 3.

The Seller has elected out of installment sales treatment for South Carolina purposes. (See reverse side.)7.

8.  Due date of first installment

9.  The seller is to receive payment in the following manner: Monthly                      Annually 

Other - Attach an explanation

The buyer must give two copies of this form to each seller each time the buyer remits a withholding payment to the 

South Carolina Department of Revenue. Missing or incomplete information on this form will cause processing delays 

and you may receive additional correspondence. I-290 must be completed for each seller.

Date of Withholding (PD CVD) 
Month         Date          Year

5.  
  
  
6.

6.

4.

3.

Buyer's First Name

Compare lines 2 and 3, enter the smaller amount.

Real Estate Agent
Closing Attorney
Other

 4.

Seller's First Name

Address

Address

FEIN or SSN

Address

Third Party's Name

(More than one seller?  See instructions.)

  

Phone

  

Phone

Phone

1. 

2. 

5. 
(Total Penalty and Interest Due) 

Seller's 
SSN

FEIN

Buyer's 
SSN

FEIN

Mail to:  South Carolina Department of Revenue, Real Estate Withholding, Columbia, SC  29214-0024 
Return and payment are both due by 15th day of month following month of sale.  
I-290 must be completed for each seller.

When signing this form, it is important that the information contained in your report be correct and complete. 

To wilfully furnish a false or fraudulent statement to the SC Department of Revenue is a crime. 

Buyer's Signature                                                              Name                                                        Date 

Title                                                          Telephone                                           Email

/    /
(          )

32711053
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For late payments, calculate penalty and interest due.        Penalty 5a.  

                  Interest 5b. 

Seller's Last Name Buyer's Last Name



INSTRUCTIONS FOR FILING FORM I-290

You must complete information concerning the location of property, date of withholding (date of payment), the seller's 
name, and address, seller's social security number (SSN) or federal identification number (FEIN), buyer's name and 
address, and buyer's SSN or FEIN, and the date of closing (date of sale of property). If the seller is a partnership, 
subchapter S corporation, estate, or trust, enter the entity name in the seller's first name field. Only in the case of 
installment sales will the date of withholding and   the date of closing be a different date. Four copies must be completed 
for each sale. The buyer must receive two copies, one for his or her records and one to send to the Department of 
Revenue with his or her withholding payment. The seller must receive two copies, one to be sent in with his or her income 
tax return reporting the sale and one for his or her records. Missing or incomplete information on this form will cause 
processing delays and you may receive additional correspondence.  
  
How do nonresidents claim credit for or request a refund for the amount withheld? 
Nonresidents must file an income tax return during the appropriate filing season, reporting the capital gain from the sale 
and take credit for the nonresident real estate withholding. File the I-290, marking the Amended check box, to claim credit 
for or request a refund prior to the end of the tax year of the sale. After year end, the appropriate income tax return must 
be used. 
  
Is there more than one seller? 
If there is more than one seller (filing separate individual income tax returns), then separate I-290 forms must be filed. If 
the seller is a partnership, subchapter S corporation, estate or trust, the buyer must issue one I-290 to the entity, reporting 
the total amount of withholding (using the FEIN). The entity will then allocate the tax withheld to each partner, shareholder 
or beneficiary in proportion to their percent of ownership in the property sold.  
  
What if the buyer or seller has no SSN? 
In the case of a nonresident alien who cannot obtain a social security number (SSN), contact the Internal Revenue 
Service to apply for and obtain an individual taxpayer identification number (ITIN) by using federal Form W-7.  
  
Line 1 -  Enter the amount of gain or amount realized from the sale. The amount realized on the sale is the selling price 
less selling expenses, as defined in Internal Revenue Code Section 1001(b). Amount realized is the figure used for 
computing gain or loss by subtracting the basis of the property. Or, if the seller provides the buyer with an affidavit (I-295) 
stating the amount of gain he is  required to recognize on the sale, enter the amount of gain. I-295 can be obtained from 
our website: dor.sc.gov  
  
If the transaction reported is an installment sale, enter on line 1 only the portion of gain (if the seller provided an affidavit 
of gain) or the portion of the amount realized (if the seller does not provide an affidavit of gain ) the withholding payment is 
based upon. If the election on line 7 is made, line 1 must indicate the entire gain if an affidavit of gain is provided by seller. 
  
Line 2 - Check the appropriate box and multiply by the amount on line 1. 
  
Line 3 - Selling expenses include real estate commissions, advertising fees, legal fees, deed recording fees and termite 
or heat/air letter fees. The net proceeds payable to the seller is computed by reducing the sales price by mortgages or 
liens paid at closing on the property being sold and selling expenses. Mortgages, liens, advances on credit lines, and 
other debt secured by the properties assumed by the buyer in contemplation of the sale may not be deducted from the 
sales price. Loans or advances where the entire proceeds are used to purchase or improve the property being sold are 
not loans in contemplation of the sale. Unless the buyer knows otherwise, the buyer can presume that any liens, 
mortgages, or advances on credit lines made more than one year before the closing are not in contemplation of the sale 
and may be deducted. If the lien, mortgage, or credit line advance is made less than one year prior to the closing, the 
buyer cannot deduct the mortgage, lien, or credit line advance unless the buyer obtains an affidavit from the seller, which 
states that the loan or advance was not made in contemplation of the sale.  
  
Line 5 - A Penalty and Interest Calculator is available on our website MyDORWAY.dor.sc.gov as a reference tool. 
  
Line 7 - The seller may give the buyer an affidavit (I-295) stating that, for South Carolina income tax purposes, he elects 
out of the installment sales treatment and chooses to remit the amount of tax due on the entire gain by its due date. 
  
Remitting the tax - I-290 must be completed for each seller. The withholding must be sent to the SC Department of 
Revenue on or before the fifteenth day of the month following the month in which the sale took place. Withholding on an 
installment sale, however, is not required where the total amount required to be withheld for the entire year would be less 
than $350. Also, withholding on installment sales when the amount to be withheld is less than $500 the buyer may wait to 
remit the amounts withheld to the SC Department of Revenue until the 15th day of the month following the month when 
the amounts withheld equals $500 or more. However, if amounts withheld during a calendar year do not equal $500 they 
must be remitted to the SC Department of Revenue by January 15th of the following year. See SC Revenue Ruling 
#09-13 regarding installment sales. 
  
Amended - If filing an amended I-290, check the "amended" box. Note: Form I-290X is no longer used for filing an 
amended return.

Anyone making payment to a nonresident seller for the purchase of real property or real and associated tangible personal 
property must deduct and withhold on the sale. See SC Revenue Ruling #09-13 or any subsequent advisory opinion 
regarding Nonresident Seller Withholding on our website dor.sc.gov under News & Resources, Law & Policy.



INSTRUCTIONS FOR FILING AMENDED FORM I-290

Mail Requests For Refunds To:

SC Department of Revenue

Real Estate Withholding

Columbia, SC  29214-0024

You must complete information concerning the location of property, date of withholding (date of payment), the seller's 

name, and address, seller's SSN or FEIN, buyer's name and address, and buyer's SSN or FEIN , and the date of 

closing (date of sale of property). Only in the case of installment sales will the date of withholding and the date of closing 

be a different date. 

  

An amended I-290 is used to correct the amount of withholding remitted to the South Carolina Department of Revenue 

from a sale of real and tangible personal property by a nonresident  of  South Carolina. 

  

An amended I-290 can be filed only after an original I-290 has been filed. When items are in question, refer to instructions 

for preparing I-290. Attach the original I-290 to the amended I-290. 

  

An amended I-290 can only be used to request a refund prior to the filing period for the individual income tax return. Once 

an individual income tax return is filed, we can no longer consider a refund from an amended I-290. An amended I-290 

must be attached to the individual income tax return if there is an amount on line 8 of the amended I-290. Do Not Attach 

Form I-290.  

  

REASONS FOR FILING AN AMENDED FORM I-290 

  

No Affidavit (I-295) - A refund can be issued from an amended I-290 if the seller does not file an affidavit (I-295) with the 

buyer stating the amount of gain the seller is required to recognize.   

  

Overstatement of Gain - A refund can be issued from an amended I-290 if the seller overestimated the gain as well as 

the tax due at the time of the sale.  

  

Please Note: The net capital gain calculation is not taken into consideration when figuring the 7% nonresident seller 

withholding. The capital gain is only reported with the filing of the individual income tax return.  

  

Previous Computation Error - A refund can be issued from an amended I-290 if the amount withheld and remitted to the 

SC Department of Revenue was incorrect due to an error in computing the amount to withhold OR at the time of the 

closing, the seller and buyer were not aware of the exceptions to the withholding (then part of the withholding may be 

refunded to the seller). Attach supporting computations.  

  
Social Security Privacy Act It is mandatory that you provide your social security number on this tax form. 42 U.S.C 405(c)(2)(C)(i) permits a state to 

use an individual's social security number as means of identification in administration of any tax. SC Regulation 117-201 mandates that any person 

required to make a return to the SC Department of Revenue shall provide identifying numbers, as prescribed, for securing proper identification.  Your 

social security number is used for identification purposes.   

  

The Family Privacy Protection Act Under the Family Privacy Protection Act, the collection of personal information from citizens by the Department of 

Revenue is limited to the information necessary for the Department to fulfill its statutory duties. In most instances, once this information is collected by 

the Department, it is protected by law from public disclosure. In those situations where public disclosure is not prohibited, the Family Privacy Protection 

Act prevents such information from being used by third parties for commercial solicitation purposes. 
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SELLER'S AFFIDAVIT NONRESIDENT SELLER WITHHOLDING 
S.C. Code Section 12-8-580 

This is an affidavit of facts. Whether or not this affidavit is sufficient to relieve the buyer of the responsibility to
withhold is governed by SC Revenue Ruling #09-13. Please read this affidavit carefully in conjunction with this
Advisory Opinion. SC Revenue Ruling #09-13 can be found on our website www.dor.sc.gov under News & Resources,
Law & Policy. 

The undersigned on oath, being first duly sworn, hereby certifies as follows:
This affidavit is being given in connection with a sale of real estate pursuant to SC Revenue Ruling #09-13.

I have attached to this affidavit a description of the real property and any tangible personal property being sold as a part of this
sale. The real property is located in the county of                                           and its tax map number(s) is                                        .

The undersigned is the seller of the property described in the attached description.

The closing date of this sale is

The Seller's name is 

The Seller's address is 
                                                                               
                                           

The Seller's social security number (SSN) or federal employer identification number (FEIN) is

10.

11.

12.

13.

14.

The seller (i) has been in business in South Carolina during the last two taxable years, including the year of sale, (ii)
will continue substantially the same business in South Carolina after the sale, (iii) is not delinquent with respect to
filing any South Carolina income tax returns, (iv) has filed at least one South Carolina income tax return, and (v) has
a certificate of authority to do business in South Carolina or is registered to do business in South Carolina and
The seller agrees to report the sale on a timely filed South Carolina income tax return.  

(number, street or rural route)

(city, state and zip code)

Resident. The seller is a resident of South Carolina, as that term is defined in the South Carolina income tax
laws (SC Code Section 12-6-30 et seq.). 

Deemed Resident (must be a business). Pursuant to SC Code Section 12-8-580(C) and SC Revenue Ruling #09-13, the
seller is deemed to be a resident of South Carolina because: 

The seller is a corporation incorporated outside South Carolina, has its principal place of business in South Carolina,
and does no business in its state of incorporation, or

1. a.

    b.

2.

The undersigned acknowledges his obligation to file a South Carolina income tax return for the year of sale.

        

  1.

  2.

  3.

  4.

  5.

  6.

  7.

  8.

  9.

The seller will report this sale on the installment method for South Carolina income tax purposes, and has attached an
amortization schedule correctly designating the principal and interest portions of the payments. If withholding is to be limited
to the gain, the seller has entered the gain amount in item 12.

The seller elects out of the installment sale method for South Carolina purposes and will report the entire withholding in one
payment. If withholding is to be limited to the gain, the seller has entered the gain amount in item 12.  

Installment Sale.

Retain for your records. DO NOT mail to the Department of Revenue.

32781023

Tax-Exempt Organizations. The seller is an organization exempt from income taxes under Internal Revenue Code Section
501(a) or is an insurance company exempt from South Carolina taxes on income.

Gain Amount. The seller affirms pursuant to SC Code Section 12-8-580(B) that the amount of gain required to be
recognized on this transaction and on which buyer is to make the  requisite withholding will not exceed $                               .

Withholding Amount Equals Entire Net Proceeds. If the withholding amount is limited to the entire net proceeds, any
lien, mortgage or credit line advance which was made within one year prior to the closing was not made in contemplation of
the sale. See Question and Answer 15 in SC Revenue Ruling #09-13 for a discussion of loans made in contemplation of the
sale.

I-295
(Rev. 3/13/15)
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The undersigned understands that this affidavit may be disclosed to the Department and that any false statement contained
herein could be punished by fine, imprisonment, or both.

(Signature)

If the person making the affidavit is not the Seller, complete the following:

(Affiant's SSN or FEIN) 

(Affiant's number, street or rural route)

(Affiant's city, state and zip code)

SUBSCRIBED AND SWORN to

Before me this day of

, year of

My Commission Expires:

(Notary Public)

Social Security Privacy Act Disclosure
It is mandatory that you provide your social security number on this tax form if you are an individual taxpayer. 42 U.S.C 405(c)(2)(C)(i) permits
a state to use an individual's social security number as means of identification in administration of any tax. SC Regulation 117-201 mandates
that any person required to make a return to the SC Department of Revenue shall provide identifying numbers, as prescribed, for securing
proper identification.  Your social security number is used for identification purposes. 

15.

16.

17.

Like Kind Exchange.
In a simultaneous exchange, the entire gain is deferred under Internal Revenue Code Section 1031.    

A gain will be partially recognized. Enter the gain amount in item 12. 

The gain is intended to be deferred under Internal Revenue Code Section 1031 using a qualified intermediary and the steps
required by SC Revenue Ruling #09-13 have been completed. The seller authorizes the qualified intermediary to release
modified forms and any other information relevant to the withholding, including information otherwise confidential in SC
Code Section 12-54-240 as described in SC Revenue Ruling #09-13, Question 22, Option 2.

EEmployee Relocation. The transaction involves the sale of an employee's property which is being sold by an employer or
relocation company in connection with the employee's transfer. For income tax purposes the sale is treated as a sale by the
employer or relocation company.

 The Family Privacy Protection Act
Under the Family Privacy Protection Act, the collection of personal information from citizens by the Department of Revenue is limited to the
information necessary for the Department to fulfill its statutory duties. In most instances, once this information is collected by the Department, it
is protected by law from public disclosure. In those situations where public disclosure is not prohibited, the Family Privacy Protection Act
prevents such information from being used by third parties for commercial solicitation purposes. 

32782021

Principal Residence or Involuntary Conversion - Nonrecognition of Gain. The sale of the property will not be subject to
taxes because of Internal Revenue Code Section 121 (sale of a principal residence) or Internal Revenue Code Section 1033
(involuntary conversions.) If the seller fails to comply with Section 1033, the seller acknowledges an obligation to file an
amended South Carolina income tax return for the year of the sale. 

(Name - Please Print)
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WITHHOLDING EXAMPLES 
 

HSB 5542969 v.1  

 
The two sales is this example are based on the following facts, unless otherwise indicated. 
- The cash sales price of real property sold on May 1 is $250,000. 
- Selling expenses are $20,000 
- The adjusted basis of the property is $60,000. 
- The nonresident seller is a corporation subject to withholding at 5%. 
- The closing date of the transaction is May 10. 
- The seller provides a “Seller’s Affidavit” in Sale 2 only. 

 
Sale 1 Withholding 

Based on 
Amount Realized 

Sale 2 
Withholding Based on Gain Stated 

in Seller’s Affidavit 
Sales Price $250,000 Amount Realized $230,000 
Less: Selling expenses $ 20,000 Less: Adjusted Basis $ 60,000 
Amount Realized $230,000 Gain (loss) $170,000 
Rate 5% Rate 5% 
Amount to Withhold $ 11,500 Amount to Withhold $   8,500 
 
Sale 1 – This illustrates the computation of withholding based on the amount realized since the 
seller did not provide the buyer with a “Seller’s Affidavit” stating the gain. The buyer must remit 
the $11,500 withheld to the Department by June 15. 

 
Sale 2 – This illustrates the computation of withholding based on the gain stated in the “Seller’s 
Affidavit” provided to the buyer. The buyer must remit the $8,500 withheld to the Department 
by June 15. 

 
Same facts as Example A. Additional facts are: 

 
- The seller has a $225,000 mortgage on the property that is paid off at closing. 
- The loan giving rise to the mortgage was not in contemplation of the sale. 

 
Sale 3 Withholding Based on 

                       Net Proceeds 
Amount Realized $230,000 
Less: Loan Payoff $225,000 
Net Proceeds $   5,000 
Amount to Withhold $   5,000 

 
Sale 3 - This illustrates the computation of withholding based on 100% of the net proceeds 
payable to the seller.  

 

EXAMPLE A 

EXAMPLE B 
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ATTACH YOUR COPY OF THE ORIGINAL FORM I-290

Seller is stating the amount of gain required to be recognized
(Attach computations.)
Seller was exempt from withholding under Revenue Ruling #09-13.
State exemption:

The original withholding was incorrectly computed.
(Attach Computations.)

a.

b.

c.

2.  Original amount withheld and paid with I-290 (See line 4 of I-290)

South Carolina Department of Revenue, Real Estate Withholding, Columbia, SC  29214-0024Mail to:

AMENDED NONRESIDENT 
REAL ESTATE WITHHOLDING

Location of Property
County Tax Map No.

Date of Closing
Month         Date          Year

1.  Reason for filing I-290X (check one):

2.

3.

4.

5.

6.

7.

8.

3.  Amount realized

5.  The lesser of line 3 or 4 multiplied by:
4.  Amount of gain on sale (if 1b is checked, enter zero)

When signing this form, it is important that the information contained in your report be correct and complete. To
wilfully furnish a false or fraudulent statement to the SC Department of Revenue is a crime.

Month         Date          Year

7%
5%

If seller is not a corporation
If seller is a corporation

14-0812-0004
14-0812-0003

6.  Refund Requested (If line 2 is greater than line 5 enter the difference)
7.  Balance Due
     (If line 2 is less than line 5 enter difference and pay this amount)
8.  Balance of withholding to be claimed on your income tax return 
     (Line 2 less line 6; or, line 2 plus line 7)

32901035

**

Lending Institution

*

*

*

*

THIS IS A REQUIRED FIELD AND THE INFORMATION MUST BE COMPLETED.

Seller's Signature Name Date
Title Telephone Email

 /    /
(          )

*

Withholding by Third Party (check one):

Buyer's Name*

Real Estate Agent
Closing Attorney
Other

Seller's Name

Phone

Address

Seller's FEIN or SSN

Address

FEIN or SSN

*

* *

Address

FEIN or SSN

Third Party's Name

Phone

Phone

*

Date of Withholding (PD CVD)    

I-290X
(Rev. 2/5/16)
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INSTRUCTIONS FOR FILING FORM I-290X

REASONS FOR FILING FORM I-290X

No Affidavit (I-295) - A refund can be issued from an I-290X if the seller does not file an affidavit (I-295) with the buyer
stating the amount of gain the seller is required to recognize. 

Overstatement of Gain - A refund can be issued from an I-290X if the seller overestimated the gain as well as the tax
due at the time of the sale.   

Please Note: The net capital gain calculation is not taken into consideration when figuring the 7% nonresident seller
withholding. The capital gain is only reported with the filing of the individual income tax return.   

Previous Computation Error - A refund can be issued from an I-290X if the amount withheld and remitted to the SC
Department of Revenue was incorrect due to an error in computing the amount to withhold OR at the time of the closing,
the seller and buyer were not aware of the exceptions to the withholding (then part of the withholding may be refunded to
the seller). Attach supporting computations.

  

Mail Requests For Refunds To:

Social Security Privacy Act
It is mandatory that you provide your social security number on this tax form. 42 U.S.C 405(c)(2)(C)(i) permits a state to
use an individual's social security number as means of identification in administration of any tax. SC Regulation 117-201
mandates that any person required to make a return to the SC Department of Revenue shall provide identifying numbers,
as prescribed, for securing proper identification.  Your social security number is used for identification purposes. 

SC Department of Revenue
Real Estate Withholding
Columbia, SC  29214-0024

I-290X is used to correct the amount of withholding remitted to the South Carolina Department of Revenue from a sale of
real and tangible personal property by a nonresident  of  South Carolina.

I-290X can be filed only after an original I-290 has been filed. When items are in question, refer to instructions for
preparing I-290. Attach the original I-290 to this amended I-290X.

I-290X can only be used to request a refund prior to the filing period for the individual income tax return. Once an
individual income tax return is filed, we can no longer consider a refund from I-290X. I-290X must be attached to the
individual income tax return if there is an amount on line 8 of the I-290X. Do Not Attach Form I-290.

You must complete information concerning the location of property, date of withholding (date of payment), the seller's
name, and address, seller's SSN or FEIN, buyer's name and address, and buyer's SSN or FEIN, and the date of closing
(date of sale of property). Only in the case of installment sales will the date of withholding and the date of closing be a
different date.

The Family Privacy Protection Act
Under the Family Privacy Protection Act, the collection of personal information from citizens by the Department of
Revenue is limited to the information necessary for the Department to fulfill its statutory duties. In most instances, once
this information is collected by the Department, it is protected by law from public disclosure. In those situations where
public disclosure is not prohibited, the Family Privacy Protection Act prevents such information from being used by third
parties for commercial solicitation purposes. 

See SC Revenue Ruling #09-13 or any subsequent advisory opinion regarding Nonresident Seller Withholding on our
website www.dor.sc.gov.

32902033
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SC BAR ANNUAL MEETING 
 

The Use of Limited Liability Companies  

in Real Estate Transactions 

 

 
I. Background 
 
 A. Legislation 
  

(1) South Carolina first adopted a limited 
liability company act in 1994. 

 
(2) Prior to South Carolina adopting a limited 

liability company act, most commercial real 
estate transactions were structured as limited 
partnerships. 

 
(3) In 1996, South Carolina adopted the Uniform 

Limited Liability Company Act and this 
legislation remains in effect through today. 

 
   B. Statutory Provisions 
 

(1) A limited liability company is a legal entity 
that is separate and distinct from its member.  
S.C. Code Ann. § 33-44-201.  This provision 
makes clear that members are not normally 
liable for the debts, obligations and liabilities 
of the company and are not proper parties to 
suits against the company.  

 
(2) A limited liability company, unlike a 

partnership, may have just one member and, 
unlike an S Corporation, may have an 
unlimited number of members.  S.C. Code § 
33-44-202. 

 
(3) A limited liability company may be 

organized for any lawful purpose and has the 
same powers as an individual to carry out 
those purposes.  S.C. Code § 33-44-112. 

 
(4) Subject to certain elections made by the 

member, a single member limited liability 
company will be treated as a disregarded 
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entity for all state and federal tax purposes.  
S.C. Code Ann. §12-2-25, Treas. Reg. § 301-
7701-3. 

 
(5) Finally and most importantly, the debts, 

obligations, and liabilities of a limited 
liability company, whether arising in 
contract, tort or otherwise, are solely the 
debts, obligations, and liabilities of the 
limited liability company.  A member or 
manager of a limited liability company is not 
personally liable for the debt, obligation, or 
liability of a limited liability company solely 
by reason of being or acting as a member or 
manager of the company.  S.C. Code Ann. § 
33-44-303. 

 
C. Judicial Exceptions to the Limitation of Liability of 

a Member 
 

(1) If a member of a limited liability company 
commits a tort while acting in his capacity as 
a member, the provisions of S.C. Code § 33-
44-303 will not insulate that member from 
personal liability.  Dutch Fork Development 
Group II, LLC v. SEL Properties, LLC, 406 
S.C. 596, 753 S.E. 2d 840, citing 16 Jade 
Street LLC v. R. Design Constr. Co. LLC, 
728 S.E.2d 448 (2012).  Additionally, 
because the member was acting in his 
capacity as an agent of the Company when 
the tort was committed, the limited liability 
company will also be liable for his actions.  
S.C. Code Ann. § 33-44-302.  (The other 
members will, however, be protected from 
any personal (vicarious) liability resulting 
from the negligent member’s tort.)   
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(2) South Carolina Courts have held [in a 

corporate setting] that when a “legal entity is 
used to protect fraud, justify wrong, or defeat 
public policy, the law will regard the 
corporation as an association of persons” and 
pierce the corporate veil.  Drury 
Development Corporation v. Found. Inc. Co., 
380 S.C. 97,101, 668 S.E.2d 798, 800 (2008).  
See also, Sturkie v. Sifly, 280 S.C. 453, 313 
S.E.2d 316 (Ct. App. 1984). 

 
 South Carolina Courts have utilized a two-

prong test to determine whether a corporate 
veil should be pierced.  In addition to the 
balancing of the equities test discussed above 
Courts look at the eight factors first 
enunciated in Sturkie. 

 
1. Whether the Corporation was 

grossly undercapitalized. 
 
2. Failure to observe corporate 

formalities. 
 
3. Non-payment of dividends.  
 
4. Insolvency of the debtor 

Corporation at the time. 
 
5. Siphoning of funds of the 

Corporation by the dominant 
stockholder. 

 
6. Nonfunctioning of other 

officers or directors. 
 
7. Absence of Corporate 

records. 
 
8. The fact that the Corporation 

was merely a façade for the 
operations of the dominant 
stockholder.  
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 S.C. Code § 33-44-303(b) specifically 
provides that the failure of a limited liability 
company to observe “usual company 
formalities” is not ground for imposing 
personal liability on the members or 
managers for liabilities of the company. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
(3) The South Carolina Supreme Court in the 

case of Kyle Pertuis v. Front Roe 
Restaurants, Inc. et al., 817 S.E. 2d 273, reh’g 
denied (August 16, 2018) recently 
recognized the “amalgamation of interest” or 
“single business enterprise” theory to attach 
joint liability to brother-sister corporations.  
The Court stated:  “where multiple 
corporations have unified their business 
operations and resources to achieve a 
common business purpose and where 
adherence to the fiction of separate corporate 
identities would defeat justice, courts have 
refused to recognize the corporations’ 
separateness, instead regarding them as a 
single enterprise-in-fact, to the extent the 
specific facts of a particular situation 
warrant.”  Factors often considered: 

  
• Common employees; 
• Common officers; 
• Centralized accounting; 
• Payment of wages by one entity 

to another entity’s employees; 
• Common business name; 
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• Services rendered by the 
employees of one entity on 
behalf of another entity; 

• Undocumented transfers of funds 
between entities; 

• Unclear allocation of profits and losses between 
corporations. 

 
 

 

 

II. Use of Limited Liability Companies in Real Estate 
Transactions 

 
 A. Principal Residence 
 

The use of a single member limited liability company 
to own a taxpayer’s principal residence will not 
preclude the taxpayer from obtaining the four percent 
assessment ratio for real property tax purposes.  
CFRE, LLC v. Greenville County Assessor, 395 S.C. 
67, 716 S.E.2d 877 (2011). 
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   B. Tax Liens 
 

If properly structured, limited liability companies 
can insulate real property from a member’s tax lien.  
In CCA 201116019, the Internal Revenue Service 
concluded that, because state law determines 
whether a taxpayer has property or rights to property 
to which a federal tax lien can be attached, a federal 
tax lien does not attach to and the IRS cannot levy 
on, property held by a single member LLC to satisfy 
the tax liability of its member.  This exception does 
not apply to transfers to an LLC if the sole purpose 
of the transfer is to defeat a proposed or pending tax 
lien. 
 

 
 
 
   C. Distributions Out of a Multi Member LLC 
 

When distributing undivided interest in real property 
out to one or more members of an LLC, it is prudent 
to preserve the protection provided by LLC 
ownership to first distribute the property or the 
undivided interest in property to a single member 
subsidiary LLC and then distribute the membership 
interest in the single member subsidiary LLC to one 
or more members. 
 



 

Page | 7  
HSB 5530282 v.3  
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   D. Like-Kind Exchange 
 

Because a single member LLC is treated as a 
disregarded entity for state and local tax purposes, 
the use of a single member LLC to acquire and own 
the replacement property will not violate the 
requirement that both the relinquished property and 
the replacement property must be owned by the same 
taxpayer. 
 

 
   

  
 
This is also true when, in the case of a reverse 
exchange where the Exchange Accommodation 
Titleholder (“EAT”) uses a single member LLC to 
acquire the replacement property and then, rather 
than transferring the replacement property to the 
taxpayer, transfer the member to the single member 
LLC to complete the transaction. 
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   E. Gifts of Real Estate to Nonprofit Organizations 
 

Nonprofit organizations often use single member 
limited liability companies as the vehicle to accept 
gifts of real property from third party donors.  
Prudence dictates the use of a separate entity to 
protect the nonprofit’s assets from any potential 
liability embedded in the real property or any liability 
arising out of the nonprofit’s ownership of the real 
property.  (The Internal Revenue Service has held 
that a nonprofit organization’s exempt status applies 
as well to a single member LLC owned by the 
nonprofit). 
  

 
 
   F. Deed Recording Fees 
 

S.C. Code § 12-24-10, et seq. imposes a deed 
recording fee of $1.85 per $500 of value on the realty 
transferred.  The grantor of the property transferred 
is primarily liable for the fee with the grantee being 
secondarily liable. 
 
The deed recording fee is imposed for the privilege 
of recording a deed in which land is transferred to 
another person. 
 
A deed recording fee can be avoided by selling the 
membership interest in the LLC rather than selling 
the underlying real estate.  In the case of a single 
member LLC treated as a disregarded entity for all 
state and federal tax purposes, the deed recording fee 
is a fee, not a tax, and therefore separate existence of 
the single member LLC is not disregarded.  Further, 
in the case of a sale of a membership in a single 
member LLC, no deed is recorded and accordingly 
no fee is due. 
 
The Department of Revenue has issued Rev. Rul. 
#17-5 which seems to imply that the transfer of a 
membership interest in a single member LLC may be 
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subject to deed recording fees.  This confusing 
language is incorrect and should be ignored.   
 
 
Sale of Real Estate 

 
       
 

  
 
 
 

        
 

 
 
 
 
 

 
 
 
 

          Deed Recording Fee $74,000 

 
 
 
Sale of LLC Membership 
 

 
 
 
 
 
 
 
 
      Deed Recording Fee $0 
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