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ANNUAL REPORT OF THE SOUTH CAROLINA BAR 

ENVIRONMENT AND NATURAL RESOURCES SECTION 
The following selection of cases and legislative enactments may be of interest to the 

environmental practitioner and were selected from the 2016 calendar year.1 

  
CASE LAW UPDATE 

SOUTH CAROLINA STATE CASES: 

Bruning v. SCDHEC & Cat Island POA, No. 2014-002010, 2016 WL 6247005 (S.C. Ct. 
App. Oct. 26, 2016) 
 

In this appeal, Homeowners, who lived adjacent to seven-acre lake that served as 
detention pond for stormwater management, challenged issuance of permit to developer that 
allowed developer to manage stormwater from subdivision by using curb inlet baskets. The 
Administrative Law Court (ALC) affirmed issuance of permit, concluding that DHEC properly 
authorized curb inlet baskets under the stormwater regulations requiring retention, detention or 
infiltration for stormwater storage; finding that shellfish beds were outside the 1,000 foot 
prohibition from stormwater retention set forth in the Coastal Management Program (CMP); and 
holding that homeowners lacked standing to enforce agreement between DHEC and the 
developer to repair the dike.  

The Court of Appeals affirmed in part and reversed in part.  Specifically, the Court 
reversed the ALC’s conclusion that the CMP allowed the use of curb inlet baskets to meet the 
stormwater requirements.  The ALC’s conclusion rested on the erroneous interpretation that the 
storage requirement is permissive, not mandatory.  It was undisputed that the curb inlet baskets 
would not “store” water. As such, the Court concluded that CMP Section C(3)(XIII)(A) requires 
that all projects located within one-half mile of a receiving water body in the coastal zone store 
runoff. “Storage may be accomplished through retention, detention or infiltration systems, as 
appropriate for the specific site.” The Court concluded that curb inlet baskets did not comply 
with the CMP because they did not provide storage.   

In re Duke Energy Carolinas, LLC, Unpublished Opinion No. 2016–UP–054, 2016 WL 
526516 (S.C. Ct. App. Feb. 10, 2016), petition for cert. pending 
  

This case arises from the Coastal Conservation League (CCL) and the Southern Alliance 
for Clean Energy’s (SACE) appeal of the Public Service Commission's (PSC) decision to issue 
Duke Energy Carolinas, LLC and the North Carolina Electric Membership Corporation a 
Certificate of Environmental Compatibility and Public Convenience and Necessity to build a 750 
megawatt combined cycle natural gas-fired generating facility near Anderson. The Appellants 
                                                           
1 Compiled by the Secretary of the Environmental and Natural Resources Section of the SC Bar,  
Amy E. Armstrong, Chief Counsel and Executive Director of the South Carolina Environmental Law 
Project, Georgetown, South Carolina.  
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argued that the Commission erred in (1) issuing the Certificate by finding the proposed facility’s 
impact on the environment was justified, as required by Section 58-33-160(1)(c), and (2) failing 
to modify the Certificate to include a consideration of a solar component that would reduce the 
environmental impact.  

In applying a deferential standard, the Court of Appeals found that the PSC had 
adequately evaluated the environmental impacts and that substantial evidence supported the 
PCS’s determination that the facility was justified, considering the state of available technology 
and the economics of other alternatives.  The Court further concluded that the PSC could not 
include a solar component as part of its Certificate because that inclusion would be more than a 
“modification” which is authorized by statute.  CCL and SACE filed a petition for certiorari 
which is pending before the Supreme Court.  

S.C. Ins. Reserve Fund v. E. Richland Cty. Pub. Serv. Dist., 417 S.C. 149, 789 S.E.2d 63 (Ct. 
App. 2016), reh'g denied (Aug. 18, 2016) 

A liability insurer brought an action against its insured, a county public service district, 
for declaratory judgment that it owed no duty to defend or indemnify insured in homeowner's 
suit alleging district had installed a sewage force main and an air relief valve that released 
offensive odors in front of homeowner's property. Insured counterclaimed for declaratory 
judgment. The Circuit Court entered judgment for insurer and insured appealed. 

On appeal, the Court of Appeals, held that pollution exclusion was valid; odors were 
pollutants; and “sudden and accidental” exception to pollution exclusion did not apply. The 
Court concluded that inclusion of a pollution exclusion provision is strong evidence that the 
legislature did not intend to preclude the use of such exclusions, even in policies issued pursuant 
to the Act. The Act allows the District certain options for the purchase of tort liability insurance 
pursuant to section 1–11–140, and the District chose this method of purchase. Because the court 
was satisfied that pollution exclusions are valid in policies issued under the authority of section 
1–11–140, it found the pollution exclusion was valid. 

The odors at issue in this case were properly classified as “fumes” or “gases,” both of 
which were listed in the exclusion. The exception applies if “such discharge, dispersal, release or 
escape [of pollutants] is sudden and accidental.” The Court of Appeals held the releases of the 
odors here were not accidental and unexpected, thus, the exception did not apply. 

 
Graham v. Town of Latta, S.C., 417 S.C. 164, 789 S.E.2d 71 (Ct. App. 2016), reh'g denied 
(Aug. 18, 2016) 
 

Homeowners filed a suit against the Town of Latta after the town's municipal sewer 
system backed up, overflowed, and flooded their property. Plaintiffs asserted claims for 
negligence, inverse condemnation, and trespass. In addition to their claims for damages to real 
and personal property, the Grahams alleged that they became physically ill as a result of the 
sewage backup events and their aftermath 
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The Circuit Court entered a directed verdict on claims for inverse condemnation and 
trespass, and the jury returned a verdict in favor of homeowners. Town appealed, and 
homeowners cross-appealed. 

 
The Court of Appeals held that the town was not entitled to discretionary immunity. To 

establish discretionary immunity under the South Carolina Tort Claims Act, the governmental 
entity must prove that the governmental employees, faced with alternatives, actually weighed 
competing considerations and made a conscious choice.  The government must also show that, in 
weighing the competing considerations and alternatives, it utilized accepted professional 
standards appropriate to resolve the issue before them; it is not enough to say the defect was 
noted and a decision was made not to repair it.  

 
The court also held the evidence supported the inference that town failed to exercise due 

care in the operation and maintenance of its sewer system. This supported the amount awarded 
for damages to real property and for damages to personal property. Additionally, the town's 
continued and allegedly unauthorized use of homeowners' property for main sewer line, and also 
as a dumping ground for raw sewage, did not amount to an inverse condemnation, in action 
brought after municipal sewer system backed up, overflowed, and flooded the property, absent 
any evidence demonstrating an affirmative, positive, aggressive act by the town which would 
tend to prove the town's actions caused or precipitated the sewage backups and flooding 
damages. Finally, the release of sewage did not constitute a trespass because there was no intent 
and no affirmative act with respect to the release of sewage. 
 

SOUTH CAROINA ADMINISTRATIVE CASES: 

County of Lexington v. SCDHE & 378 Recycle Center, LLC, 14-ALJ-07-0007-CC, 2016 
WL 3648085 (June 23, 2016) 

In this administrative case, Lexington County challenged DHEC’s issuance of the Final 
Determinations that Recycle Center’s Proposed Class Two Landfill Expansion was consistent 
with the requirements found in Regulation 61-107.19.  The County alleged that (1) DHEC 
improperly issued a Demonstration of Need (DON) determination for expansion of the Class 
Two landfill because the landfill was certified closed in 2009; 2) DHEC improperly determined 
that the Proposed Class Two Landfill Expansion is consistent with the April 14, 2009 Lexington 
County Solid Waste Management Plan (SWMP) because the Proposed Class Two Landfill 
Expansion is a replacement—not an expansion—and the Plan prohibits replacements of Class 
Two landfills; and 3) DHEC improperly determined that the Proposed Class Two Landfill 
Expansion is consistent with the 2009 County Plan because the Proposed Class Two Landfill 
Expansion is not an expansion under the definitions in the 2009 County Plan and the Plan 
prohibits replacements of Class Two landfills. 

The ALC concluded that the new facility was an expansion, even though it was not on or 
contiguous with the property on which the closed landfill was located, because the landfill 
company sought a variance for expansion prior to closure. As such, the ALC concluded that the 
DON issued in 2003 to the facility was still the current and applicable statutorily-required DON.  
The ALC further found that DHEC properly conducted an independent review of the SWMP in 
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determining consistency with that Plan, and that its decision was entitled to deference. The ALC 
ultimately affirmed DHEC’s determinations authorizing the landfill. 

Gene B. Schwiers, Petitioner, 15-ALJ-07-0580-CC, 2016 WL 4495543 (Aug. 18, 2016) 
 

Petitioners challenged the decision of DHEC’s Office of Ocean and Coastal Resource 
Management (“ORCM”) to amend a critical area permit that would authorize the modification of 
a private use dock. The amendment included installing a 12′ x 12′ four-pile boat lift on the ebb-
side of the existing fixed pierhead and shifting the existing floating dock four (4) feet to the 
flood-side (north).  

The ALC found that while DHEC has the authority to “allow construction closer than 20 
feet or over extended property lines where there is no material harm to the policies of the act,” it 
does not have the authority to ignore completely the extended property lines. The ALC 
concluded that the proposed location of Heath's new boatlift violates S.C. Code Ann. § 48-39-
150(A)(10) and 2 S.C. Code Ann. Regs. 30-11(B)(10), and the proposed location, by ignoring 
the restrictions implicit in the concept of extended property lines, would cause a material harm to 
the policies of the Act.  The ALC ordered that the permit amendment be denied.    
 

S.C. Coastal Conservation League & S.C. Wildlife Fed'n, Petitioners, 15-ALJ-07-0404-CC, 
2016 WL 3884282, (July 7, 2016) 
 

This was an administrative case pursuant to a request for contested case filed following 
DHEC’s issuance of a 401 Water Quality Certification and a Coastal Zone Consistency 
Certification to Horry County Public Works. The certifications authorized impacts to 24.19 acres 
of freshwater wetlands for expansion and paving of a 5.6-mile unimproved dirt road known as 
International Drive located in Horry County, South Carolina.  The road would run through and 
adjacent to Lewis Ocean Bay Heritage Preserve (“LOB”), converting 11 acres of heritage trust 
property to highway and shoulder.  

The ALC concluded that the 5-lane paving project would eliminate runoff into the 
adjacent wetlands, would improve the hydrology and water quality of the adjacent wetlands, and 
would improve both water quality and wetland connectivity. The ALC concluded that the road 
construction project would assist in restoring the wetland system impacted by habitat 
fragmentation.  

The ALC concluded that the project was necessary to relieve “current and anticipated 
traffic congestion on the existing roadway network and to provide a secondary evacuation route.” 
The court also determined that no feasible alternatives to the proposed project exist. The ALC 
found that the general character of the road project area is a mix of residential and commercial 
development, with some privately owned forested areas, in addition to the LOB property itself. 
The Court found that the Petitioners failed to prove that future development would necessarily be 
inconsistent with the general character of the area. It disagreed that the proposed project would 
degrade the functions and values of the wetlands in the immediate vicinity of the roadway, 
because the Petitioner’s witnesses could not quantify that degradation. Instead, the ALC 
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concluded that the evidence established that removing the existing dirt road and replacing it with 
the paved 5-lane road would help reestablish a hydrological connection between the wetlands 
and ultimately improve water quality. 

The ALC agreed that the LOB, or Heritage Preserve property, was legally equivalent to a 
National Wild and Scenic River or any of the other similar designations described in 61-101, and 
otherwise met the regulatory meaning of the phrase “special or unique habitat.” The LOB is a 
GAPC specifically because it is a Heritage Trust property managed by DNR. Petitioners, 
however, failed to carry their burden of proving a ““significant impact” to the GAPC. 

The ALC affirmed the DHEC certifications.  

Billy Keyserling, Mayor of the City of Beaufort, the City of Beaufort, Mayor Joseph P. 
Riley, Jr., Mayor of the City of Charleston, the City of Charleston, Tim Goodwin, Mayor of 
the City of Folly Beach, the City of Folly, 15-ALJ-07-0319-CC, 2016 WL 1627204, (Apr. 19, 
2016) 

 

CGG Services submitted an application for a permit to conduct a two-dimensional (2D) 
seismic survey in federal waters to the Bureau of Ocean Energy Management (BOEM). CGG's 
surveying would be conducted at least fifty miles off the coast of South Carolina. As part of the 
permitting process, South Carolina, through DHEC, requested that the National Oceanic and 
Atmospheric Administration (NOAA) allow it to review CGG's application for consistency with 
the State's coastal zone management program (CZMP), pursuant to S.C. Code Ann. 16 § 1456 of 
the Federal Coastal Zone Management Act. NOAA granted DHEC's request, and CGG 
submitted a Coastal Zone Consistency (CZC) certification to DHEC, which issued a conditional 
consistency concurrence to CGG (and to BOEM and NOAA) with two conditions to protect sea 
turtles and commercial fishing. CGG accepted DHEC's conditions. 

Petitioners challenged the May 22, 2015 DHEC staff decision to issue a conditional 
consistency concurrence for CGG's project by requesting a final review by the DHEC Board. 
The DHEC Board declined Petitioners' request for a final review, and Petitioners filed a 
contested case. In addition to CGG's case, two other contested cases challenged various proposed 
seismic surveying activities in federal waters off of the coast of South Carolina: one by the 
Petitioners against Spectrum Geo Inc. (Spectrum) and the other by the Petitioners against GX 
Technology Corporation's (GXT). The parties agreed to consolidate hearings on the Motions to 
Dismiss.  

The ALC determined once a State has issued a concurrence, or conditional concurrence 
which has been agreed to by the applicant, or there is a conclusive presumption of a concurrence, 
the CZMA does not provide states any further role in the federal review process and the 
authorizing federal agency may issue the requested permit. 

Because a conditional concurrence was issued by DHEC, because there was no procedure 
allowing a State to withdraw or replace the conditional concurrence issued in this case, because 
the NOAA and BOEM considered the State's role in the permitting process to be completed (i.e., 
the federal government has preempted South Carolina's involvement beyond the point of issuing 
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a concurrence - barring a change in the project, which has not yet begun), and because it would 
lead to absurd results under the federal statutory and regulatory framework for the ALC to 
review the federal permitting consistency determinations at issue, the Court concluded that any 
opinion that it might render would not have any effect in addressing Petitioners' injury, and that 
the issue was thus moot. Therefore, the Court found that though it generally possesses subject 
matter jurisdiction to hear state coastal zone matters, Petitioners in this case lacked standing 
based on a lack of redressability. 

Because DHEC issued its conditional consistency concurrence within the proscribed 
timeframe, NOAA considered South Carolina's role in the CZMA federal review process ended. 
Therefore, there was no need to apply the agency deference doctrine. 

Pickens Cty., Petitioner, Docket No.: 16-ALJ-07-0164-CC, 2016 WL 7477296, (Dec. 12, 
2016) 
 

Petitioner challenged the decision of the South Carolina Department of Health and 
Environment Control, which granted a modification to the Class 2 Landfill Permit issued to 
MRR Pickens, LLC (“MRR”).  DHEC determined that the modification requested was minor, 
and therefore did not necessitate the public notice and comment procedure required by regulation 
61-107.19 Part I for a major modification. Thereafter, DHC mailed a staff decision to MRR on 
August 10, 2015 approving the requested modification. DHEC did not mail and Pickens County 
did not receive a copy of the staff decision, and no request for final review by the DHEC Board 
was received within 15 days of mailing to MRR.   

 
On December 15, 2015, the Department informed the County of the permit modification 

decision in a meeting. Subsequently, the actual decision was emailed to the County's Director of 
Public Works, Gerald Wilson, who had been present at a meeting on January 11, 2016 when he 
learned of the modification. The County filed a request for final review with the DHEC Board on 
March 23, 2016, which was denied on April 21, 2016. The County filed a request for contested 
case hearing, and DHEC filed a motion to dismiss. 

 
The ALC concluded that because Petitioner failed to timely exhaust the administrative 

remedies prescribed by law as prerequisite to filing a contested DHEC case in the ALC, the 
matter was dismissed pursuant to Section 44-1-60 and SCALC Rule 23(B). 

Wendy Brawley, Appellant, Docket No.: 16-ALJ-30-0234-CC, 2016 WL 6921527, (Nov. 17, 
2016) 
 

This matter contested DHEC’s decision to issue a permit to Richland County for the 
purpose of building a new sewer system in a Hopkins, South Carolina, community. The 
Department filed a motion to dismiss the contested case. The petitioner alleged that the Lower 
Richland Sewer Project will lead to gentrification of the Hopkins community, adversely impact 
minority landowners, and impose financial hardship on residents. The petitioner also raised 
concerns about unspecified potential health risks, about the locations of pumping stations, and 
about potential bad odors.  
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The ALC agreed with the Department that the concerns raised by Petitioner fall outside 
the scope of the Department's authority. The ALC ruled that decision to pursue the project falls 
to Richland County, and concerns about the potential impact of the sewer system on the residents 
and the community is more appropriately directed to the County. Because the ALC is limited to 
consideration only of those matters within the agency's discretion, the ALC concluded that the 
Petitioner presented no claim or theory under which the Court could grant relief. The Court 
granted the Department's motion to dismiss. 

FEDERAL CASES: 

Carolina Water Serv., Inc. v. McCarthy, No. 3:15-CV-04919-MBS, 2016 WL 5661699, 
(D.S.C. Sept. 29, 2016) 
 

This federal case arose out of an ongoing dispute concerning the continued discharge of 
wastewater into South Carolina's Lower Saluda River from a Carolina Water Service-owned 
regional wastewater treatment plant (“I-20 Plant”).  CWS sought declaratory relief that the EPA 
and the Town of Lexington acted in violation of Section 208 of the Clean Water Act (CWA) by 
approving certifications to the 208 Plan and by failing to offer interconnection to the Town’s sewer 
system, among other errors. CWS filed counterclaims against the EPA and the town, and the EPA 
moved to dismiss the claim. 

The court determined that it lacked subject matter jurisdiction over CWS's causes of 
action, and could not exercise supplemental jurisdiction over Town's counterclaim. 

The District Court dismissed CWS's action against the EPA for failure to state a claim 
upon which relief may be granted, and dismissed CWS's action against the Town and the Town's 
counterclaim for lack of subject matter jurisdiction.  

Livingson v. United States, No. 2:15-CV-00564-DCN, 2016 WL 1274013, (D.S.C. Mar. 31, 
2016). 

In this case, the plaintiff owned Nature Adventure Outfitters, a nature tour company that 
ran kayaking tours through the waters of the Cape Romain National Wildlife Refuge. The 
Refuge manager informed the plaintiff that such tours required a Special Use Permit and were 
otherwise prohibited. During the same time period, the Refuge law enforcement officer allegedly 
threatened to arrest Livingston if she brought customers into the navigable waters of the Refuge. 
Plaintiff contended that this restriction was instituted to extend a competitive advantage to an 
individual who operates a competing tour company and holds an exclusive franchise to take 
customers onto Refuge land. Plaintiff filed causes of action for: (i) violation of due process under 
the Fifth Amendment of the United States Constitution; (ii) violation of the South Carolina 
Unfair Trade Practices Act; and (iii) a writ of mandamus pursuant to 28 U.S.C. § 1361, requiring 
all defendants to allow free navigation of Refuge waters. Defendants filed a motion to dismiss. 

The court turned to Article XIV, Section 4 of the South Carolina Constitution, which 
states that “[a]ll navigable waters shall forever remain public highways free to the citizens of the 
State and the United States,” and that these rights were protected by 1991 lease, which provides 
that the FWS's leasehold interest will remain subject to “existing easements for ... public 
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highways.” Plaintiff further argued that the defendants' interference with these easement rights is 
prohibited by the Fifth Amendment, and thus, plaintiffs possess a clear right to navigate the 
Refuge waters free from FWS interference and are entitled to a writ of mandamus requiring the 
FWS to allow free navigation of the Refuge waters. 

The court analyzed the availability of alternative remedies in this case and concluded that 
plaintiff already possessed an “alternative, existing process” for challenging the FWS's 
application of the permit requirement. The court found that the plaintiff had an adequate, 
alternative means of protecting its constitutional rights.  

In analyzing the FWS's authority to regulate federal lands, the court noted that “[t]he 
agency plainly has the power to regulate conduct 'on or off the public land that would threaten 
the designated purpose of federal lands.” The court went on to find that “there [was] sufficient 
evidence in the record...to corroborate the [FWS's] determination that regulation of the waters 
surrounding the refuge islands is necessary to preserve their wilderness character.” The motion to 
dismiss was granted.  

Clampitt v. United States Forest Serv., No. 115CV00072MOCDLH, 2016 WL 6078303, 
(W.D.N.C. Oct. 13, 2016). 
 

This case involved an administrative action that allowed the development of a 
recreational shooting range within a national forest in Clay County, North Carolina. The 
Plaintiffs filed a complaint pursuant to the National Environmental Policy Act (NEPA) 
challenging the Forest Service’s decision to prepare an Environmental Assessment (EA) and its 
Finding of No Significant Impact (FONSI).  The Plaintiffs asserted that the agency did not take 
the required “hard look” at environmental impacts, failed to consider alternatives, and erred in 
concluding that the environmental impacts were not significant.  On cross motions for summary 
judgment, the district court concluded that the Forest Service’s administrative decision to issue 
an EA rather than an ESI was based on extensive scientific studies.  The Court held that the 
decision was not arbitrary and capricious inasmuch as the agency provided an explanation of its 
decision that included a rational connection between the facts found through those studies and 
the choice it ultimately made.  The Court upheld the EA and FONSI as compliant with NEPA. 

Ohio Valley Envtl. Coal., Inc. v. United States Army Corps of Engineers, 828 F.3d 316, 318 
(4th Cir. 2016). 

 

Environmental groups brought an action under the Administrative Procedure Act (APA) 
against Army Corps of Engineers and individual officials, alleging defendants violated National 
Environmental Policy Act (NEPA) and Clean Water Act (CWA) in issuing a permit to operator 
of surface coal mine to discharge fill material into waters of the United States.  The groups 
alleged that the agency failed to consider evidence that surface coal mining is associated with 
adverse public-health effects in nearby communities. The district court disagreed, and granted 
the Respondents’ motions for summary judgment, holding that the Corps properly determined 
that the connection between surface coal mining and public health was an issue not properly 
within the scope of its environmental review. The Fourth Circuit affirmed the lower court’s 
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holding that public health effects of mining were outside the scope of the Corps’ NEPA analysis 
citing Ohio Valley Envtl. Coal. v. Aracoma Coal Co., 556 F.3d 177 (4th Cir. 2009). 

 
Clean Air Carolina v. N. Carolina Dep't of Transp., Unpublished Opinion, No. 15–2091, 
651 F. App'x 225 (4th Cir. 2016) 
 

Environmental conservation groups brought action against state Department of 
Transportation and Federal Highway Administration under National Environmental Policy Act 
(NEPA) and Administrative Procedure Act (APA) seeking to enjoin construction of toll roads. 
The District Court granted summary judgment to agencies. On appeal, the Fourth Circuit 
affirmed the lower court in an unpublished opinion concluding that the State Department of 
Transportation and Federal Highway Administration took a sufficient hard look at the reasonable 
alternatives to the plan to build a new toll road, as required by NEPA, where agencies adequately 
created and compared no-build and build scenarios for road. Also, the agencies adequately 
analyzed the environmental impacts of project to build new toll road, as required by NEPA, 
where agencies considered growth induced by project and cumulative impacts of project. The 
court affirmed the district court’s opinion.  
 
Red Wolf Coal. v. United States Fish & Wildlife Serv., No. 2:15-CV-42-BO, 2016 WL 
5720660 (E.D.N.C. Sept. 29, 2016) 
   

Animal advocacy and welfare organizations brought an action alleging that United States 
Fish and Wildlife Service and its regional director violated Endangered Species Act (ESA) and 
National Environmental Policy Act (NEPA) by authorizing the taking of non-problem red 
wolves on private land.  The groups also alleged that the agency administered red wolf rules and 
regulations in manner that resulted in failure to provide for conservation of the wild red wolf 
population. Defendants moved to limit scope of discovery, and organizations moved for 
preliminary injunction. 
 

The District Court held that organizations demonstrated likelihood of success on merits 
of their ESA and NEPA claims; that irreparable harm would result without an injunction; and 
that the balance of the equites and public interest tipped in favor of protecting endangered red 
wolves. The District Court granted a preliminary injunction requiring the federal agency to 
refrain from issuing lethal take permits for red wolves without first demonstrating that they are a 
threat to humans or livestock.   

 
Ohio Valley Envtl. Coal., Inc. v. McCarthy, No. CV 3:15-0271, 2016 WL 4744164, (S.D.W. 
Va. Sept. 9, 2016) 

 

Several environmental interest groups brought this citizen suit against EPA for failing to 
perform a non-discretionary duty under the CWA to reject the West Virginia Department of 
Environmental Protection's (“WVDEP”) decision to not develop Total Maximum Daily Loads 
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(“TMDLs”) for certain West Virginia streams previously identified as “biologically impaired” 
due to “ionic stress.”  

The respondents argued there was no injury for waterbodies that individuals in the group 
do not use, therefore the Environmental Groups cannot seek TMDLs for waterbodies in West 
Virginia that their members do not use. The Environmental groups contended that when an 
organization's members use a large number of waters throughout a state, the members have a 
personal stake in water quality throughout the state sufficient to bring an action seeking TMDL 
development for all waters in the state, even though such members do not use every waterbody 
where a TMDL is sought. 

The court ruled that the environmental groups established an injury in fact by 
demonstrating use of a representative set of biologically impaired waterbodies that lack TMDLs, 
which therefore confers standing on the environmental groups to seek TMDLs for all 
biologically impaired waterbodies lacking a TMDL. 

The plaintiffs further alleged they had environmental, aesthetic or recreational interests in 
certain waters that had been harmed by failure to establish TMDLs for some or all waters in a 
state. The putative harm is inflicted by the lack of TMDLs, which are designed to prevent 
pollution to waters, and which thereby injures the plaintiff. The court concluded that it made 
little sense to ask if TMDL plaintiffs have suffered harm in each waterbody where TMDLs are 
sought, when the harm they suffered results from a state-wide process for setting TMDLs. This 
sort of blended injury and causation analysis assures Article III's injury and causation 
requirements are met, while also not setting the standing hurdle unnecessarily high. The court 
ruled the plaintiffs had standing, and the case is currently pending in federal court. 

 
Coastal Conservation League v. United States Army Corps of Engineers, No. 4:16-CV-
03008-RBH, 2016 WL 6823375, (D.S.C. Nov. 18, 2016). 
 

This case concerned the construction of a road known as International Drive in Horry 
County, South Carolina. Two public interest environmental organizations—the Coastal 
Conservation League and the South Carolina Wildlife Federation—filed the action challenging a 
permit issued by the United States Army Corps of Engineers (“the Corps”) and sought to enjoin 
further construction work being done by Horry County at the site. The plaintiffs moved for 
Preliminary Injunction to stop the construction. Specifically, Plaintiffs challenged various agency 
actions taken by the Corps, including: (1) the preparation of an environmental assessment (“EA”) 
and the issuance of a finding of no significant impact (“FONSI”) pursuant to NEPA, as well as 
the Corps' alleged failure to prepare a more detailed environmental impact statement (“EIS”); 
and (2) the issuance of a permit pursuant to Section 404 of the CWA (“the Section 404 permit”). 
The Corps issued the permit, which authorized the filling of over 24 acres of wetlands in 
connection with the widening, realignment, and paving of a 5.6 mile portion of the existing dirt 
road known as International Drive.  

For the environmental analysis in the EA, the Court found the Corps' conclusions and 
statements were supported by the evidence in the record. The Court ruled that the 133-page EA 
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indicated the Corps independently reviewed multiple scientific studies, including a functional 
assessment of the wetlands done by both the Corps and the County's consultant, a biological 
assessment for the federally endangered red-cockaded woodpecker, and a Grand Strand Area 
Transportation Study. The Court ruled that the Corps considered the project's environmental 
impacts on both wetlands and wildlife including the woodpecker, coastal black bear, and Venus 
flytrap, and that the Corps analyzed eleven proposed alternatives (as well as a no action 
alternative) and reasonably concluded none were practicable. 

Regarding the Section 404 permit, the Court found the Corps did not act arbitrarily or 
capriciously in analyzing the project under section 404(b) of the CWA and determining Horry 
County clearly demonstrated a lack of practicable alternatives that do not involve special aquatic 
sites. The Court ruled the Corps' decision was based on consideration of the relevant factors and 
does not constitute a clear error of judgment. The Corps' actions were not arbitrary, capricious, 
or otherwise erroneous. The motion for preliminary injunction was denied.   

 

 
 
 

 

 


