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Current Estate Tax Planning Environment

• American Taxpayer Relief Act of 2012: 
– The federal estate tax exemption is currently $5,490,000 per 

person for 2017 (see Rev. Proc. 2015-53; I.R.B. 2015-44).
– The federal estate tax exemption is indexed for inflation.
– A surviving spouse can use a deceased spouse’s unused estate 

tax exemption (DSUE), which is known as “portability.”

• Compare to past federal estate tax exemption amounts of:
– $1,000,000 per person for 2002
– $2,000,000 per person for 2006
– $3,500,000 per person for 2009
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Traditional Estate Tax Planning Techniques 

• Remove assets from the client’s gross estate
– The main purpose of many traditional estate tax planning 

techniques has been to reduce the value of the gross estate so 
that estate taxes could be deferred or avoided.

– Estate reduction plans seek to achieve the following: 
• Transfer ownership of the client’s assets
• Reduce the value of the client’s assets for estate or gift tax 

purposes
• Shift future appreciation of the client’s assets to the next 

generation
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Traditional Estate Tax Planning Techniques 

• Common techniques that have been used to reduce estate taxes:
– Establishing credit shelter trusts (also known as bypass trusts) 

as part of the client’s will or revocable trust
– Establishing irrevocable trusts during lifetime and making gifts 

to these trusts
– Selling assets to an intentionally defective grantor trust in 

exchange for a promissory note
– Establishing grantor retained annuity trusts
– Establishing irrevocable life insurance trusts
– Making annual exclusion gifts (currently, $14,000 per year per 

donee) (see Rev. Proc. 2015-53; I.R.B. 2015-44).
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Basis Adjustment Rules under I.R.C. § 1014

• I.R.C. § 1014 provides that property received from a decedent 
upon his or her death shall have a basis in the hands of the 
recipient equal to the fair market value of the property at the 
decedent’s date of death. 

• If a client has made a lifetime transfer to an irrevocable trust, the 
property in the trust will not be included in the client’s gross 
estate upon his or her death and will not receive a basis 
adjustment under I.R.C. § 1014. 

• The basis adjustment is commonly referred to as a step-up in basis, 
but it is important to remember that if an asset has a built-in loss, 
the asset’s basis will step-down to the fair market value of the 
asset at the decedent’s date of death. 
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• When drafting the will or revocable trust, consider whether the 
following provisions should be included for testamentary trusts:

• Planning for the surviving spouse’s use of a qualified 
disclaimer to fund a credit shelter trust instead of 
automatically funding;

• Including a broad discretion for distributions by an 
independent trustee; and 

• Including the ability for an independent trustee to make 
distributions of appreciated property to the primary 
beneficiary to allow such assets to be included in the gross 
estate of such beneficiary in order to receive a new basis at 
the beneficiary’s death equal to fair market value under 
I.R.C. § 1014.

Estate Planning for Income Tax Basis in 2017
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The Independent Trustee may, in the Independent Trustee’s best 
judgment, considering the interests of the beneficiaries of this trust, 
distribute appreciated assets of this trust to the Beneficiary to take 
advantage of the basis adjustment permitted under federal income tax 
law for property received from a decedent. The Independent Trustee 
shall make such distributions to the extent that this basis adjustment 
can be obtained upon the death of the Beneficiary without increasing 
the federal and state estate taxes on his or her estate to a degree that 
would offset the potential income tax savings of the basis 
adjustment. The Independent Trustee shall also consider in exercising 
this power to distribute principal the effect of this distribution on the 
other beneficiaries of this trust.  The Independent Trustee shall not be 
liable for any exercise or failure to exercise this power to distribute to 
take advantage of the basis adjustment provided such Independent 
Trustee considers in good faith the advisability of his or her exercise.*
*Language adapted from various sources. 

Sample Language for Distribution of Appreciated Property
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Estate Planning for Income Tax Basis in 2017

• Existing trusts need to be examined to see if changes can be made 
to achieve a better tax result due to the change in the federal 
estate tax laws. Considerations should include:
– Modifying the trust by “decanting” under S.C. Code Ann. § 62-

7-816A; 
– Modifying the trust under S.C. Code Ann. §§ 62-7-410 through 

62-7-416; 
– Granting a general power of appointment to a beneficiary; and 
– The generation-skipping transfer (“GST”) tax consequences of 

a trust modification.
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General Power of Appointment

• An option for taking advantage of the basis adjustment under I.R.C. 
§ 1014 for assets held in an irrevocable trust is to modify the trust 
to grant a beneficiary a testamentary general power of 
appointment over the trust. 

• A general power of appointment is “a power which is exercisable 
in favor of the decedent, his estate, his creditors, or the creditors 
of his estate.” I.R.C. § 2041(b)(1). 

• If a beneficiary has a general power of appointment over the assets 
held in the trust at his or her death, the assets in the trust will be 
included in the beneficiary’s estate. I.R.C. § 2041(a). Therefore, the 
trust assets subject to the general power of appointment will also 
receive a basis adjustment under I.R.C. § 1014 at the beneficiary’s 
death, even if the general power of appointment is never exercised 
by the beneficiary. 
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General Power of Appointment

• Granting the beneficiary of a trust a testamentary general power of 
appointment over the entire trust will create a new basis in the 
trust assets equal to the fair market value on the date of the 
beneficiary’s death, avoiding income taxation on the accumulated 
appreciation of the trust’s assets. 

• Considerations:
– It is important to ensure that the powerholder does not have 

creditors. 
– There is a risk of triggering an estate tax if the value of the 

assets in the trust when added to the beneficiary’s gross estate 
would exceed the beneficiary’s remaining  federal estate tax 
exemption. 

– Any assets that have a built-in loss at the beneficiary’s death 
will receive a step-down in basis. 
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Formula General Power of Appointment
• An alternative approach to granting a general power of 

appointment to a beneficiary over the entire trust is to draft the  
general power of appointment so that it only applies to the 
appreciated assets in the trust to the extent doing so would not 
cause an increase in the client’s estate tax, allowing the appreciated 
assets subject to the formula to receive a step-up in basis under 
I.R.C. § 1014. This is known as an Optimal Basis Increase Trust 
(see Edwin P. Morrow, III, “The Optimal Basis Increase and Income 
Tax Efficiency Trust” printed as part of Recipes for Income and Estate 
Planning in 2014, State Bar of Texas 20th Ann. Adv. Est. Pl. Strat. 
Course (2014)). 

• The formula should be drafted to select assets with the greatest 
percentage of built-in gain first. 



© 2015 Smith Moore Leatherwood LLP.   ALL RIGHTS RESERVED.

Formula General Power of Appointment
• The formula should be drafted to disregard the marital and 

charitable estate tax deductions in calculating whether an asset 
would increase the client’s estate tax if subject to the general 
power of appointment to avoid an argument from the Internal 
Revenue Service that the client has control over the amount of 
property that would be subject to the general power of 
appointment (see Mickey R. Davis, Planning for New Basis at Death, 
American Bar Association, Fiduciary Income Tax Committee 
Meeting Outline (2015)) (see also Estate of Kurz, 101 T.C. 44 
(1993), aff’d 68 F.3d 1027 (7th Cir. 1995)).  

• A formula general power of appointment is a complex formula to 
draft and administration of the formula upon the decedent’s death 
will increase the complexity of the estate administration; however, 
the basis increase can be significant for certain clients such that the 
complexity is outweighed by the tax savings.
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Formula General Power of Appointment

• Advantages of a formula general power of appointment:
– A formula general power of appointment is automatic; 

therefore, there is no reliance on a trust protector or other 
non-adverse party to proactively grant the power of 
appointment.

– A formula general power of appointment may be drafted to 
create a step-up in basis on appreciated assets and avoid a 
step-down in basis for assets with a built-in loss. 

– Unlike an outright distribution of the trust property, a general 
power of appointment does not create an addition to the 
client’s probate estate. 
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Trust Modification by Decanting

• South Carolina adopted a “decanting” statute in 2014 which is 
codified in S.C. Code Ann. § 62-7-816A.

• S.C. Code Ann. § 62-7-816A(a) provides that “a trustee with the 
discretion to make distributions of principal or income to or for 
the benefit of one or more beneficiaries of a trust, the original 
trust, may exercise that discretion by appointing all or part of the 
property subject to that discretion in favor of another trust for the 
benefit of one or more of those beneficiaries, the second trust.”

• Decanting can be accomplished without court approval (unless the 
terms of the original trust expressly prohibit decanting). S.C. Code 
Ann. § 62-7-816A(a).

• A trustee who is a beneficiary of the original trust may not 
exercise the “decanting” power. S.C. Code Ann. § 62-7-816A(e).

• Notice must be given in accordance with S.C. Code Ann. § 62-7-
816A(g)(2).
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Trust Modification by Decanting

• The terms of the second trust are subject to certain requirements, 
including the following:
– Beneficiaries of the second trust may include only beneficiaries 

of the original trust. S.C. Code Ann. § 62-7-816A(d)(1).
– A beneficiary who has only a future beneficial interest in the 

original trust cannot have the future beneficial interest 
accelerated to a present interest. S.C. Code Ann. § 62-7-
816A(d)(2).

– If the power to distribute principal or income in the original 
trust is subject to an ascertainable standard then the power to 
distribute income or principal in the appointed trust must be 
subject to the same ascertainable standards and in favor of the 
same beneficiaries as the original trust. S.C. Code Ann. § 62-7-
816A(d)(6).
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Trust Modification by Decanting
• Amending the administrative and dispositive provisions:

– A trust may be amended to grant a beneficiary a limited power 
of appointment to provide flexibility in the disposition of the 
trust assets. See S.C. Code Ann. § 62-7-816A(d)(7).

– A trust may be amended to grant a beneficiary a general power 
of appointment to allow appreciated assets to be included in 
the beneficiary’s estate. See S.C. Code Ann. § 62-7-816A(d)(7).
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Trust Modification by Court Approval
• If the Settlor is living, an irrevocable trust may be modified by the 

Probate Court with the consent of the Settlor and all of the 
beneficiaries even if inconsistent with a material purpose of the 
trust. S.C. Code Ann. § 62-7-411(a).

• If the Settlor is not living, an irrevocable trust may be modified by 
the Probate Court with the consent of all of the beneficiaries if not 
inconsistent with a material purpose of the trust. S.C. Code Ann. §
62-7-411(b).

• An irrevocable trust may also be modified for the following 
reasons:
– Due to unanticipated circumstances or an inability to 

administer the trust effectively. S.C. Code Ann. § 62-7-412.
– To achieve the Settlor’s tax objectives. S.C. Code Ann. § 62-7-

416.
– To terminate an uneconomic trust. S.C. Code Ann. § 62-7-414.
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Trust Modification by Court Approval

• Trust modification by court approval may provide a viable option 
when decanting is not a possibility. 

• Potential modifications include:
– Modification of the trust’s distribution standard, including 

providing for a broad distribution standard by an independent 
trustee (for example, distributions authorized for “any 
purpose” or for the “bests interests and welfare” of a 
particular beneficiary); 

– Granting an independent trustee the power to distribute 
appreciated property to a beneficiary in order to achieve a 
step-up in basis under I.R.C. § 1014 at the beneficiary’s death 
to the extent doing so would not cause an estate tax at the 
beneficiary’s death; and

– Granting a beneficiary a general power of appointment to allow 
appreciated assets to be included in the beneficiary’s estate. 
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Generation-Skipping Transfer Tax Considerations

• Modifying a GST tax exempt trust may cause the trust property to 
lose its GST exemption if it is modified in a manner that would:
– Shift a beneficial interest in the trust to a beneficiary occupying 

a lower generation than the persons holding the beneficial 
interest in the original trust; or

– Extend the time for vesting of any beneficial interest in the 
trust beyond the period provided for in the original trust. 
Treas. Reg. § 26.2601-1(b)(4)(i)(D)(1).
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Delaware Tax Trap
• The gross estate shall include the value of any property with 

respect to which the decedent exercises a power of appointment 
created after October 21, 1942 by creating another power of 
appointment which under the applicable local law can be validly 
exercised so as to postpone the vesting of any estate or interest in 
such property for a period ascertainable without regard to the 
date of the creation of the first power. I.R.C. § 2041(a)(3). This is 
known as the “Delaware Tax Trap.”
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Delaware Tax Trap
• The Rule Against Perpetuities law in some states has been 

amended to prohibit the exercise of the second power of 
appointment in a way which would trigger the Delaware Tax Trap. 
South Carolina is not one of those states which has prohibited the 
Delaware Tax Trap from being triggered (see Howard M. Zaritsky, 
The Rule Against Perpetuities: A Survey of State (and D.C.) Law, 
ACTEC Survey (2012)). 

• The Delaware Tax Trap can be used to achieve a step-up in basis 
at the powerholder’s death over particular assets in a trust by 
exercising the power of appointment only over the assets which 
the powerholder wants to include in his or her gross estate. 
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Delaware Tax Trap
• A disadvantage of the Delaware Tax Trap is that the client has to 

actually exercise the power of appointment in the client’s will in 
order to trigger the gross estate inclusion and coinciding basis 
adjustment upon his or her death, unlike a general power of 
appointment in which the mere existence of the general power of 
appointment results in gross estate inclusion upon the 
powerholder’s death. 

• Another potential issue of the Delaware Tax Trap is that if the 
client establishes residency in another state, the laws of the new 
state of residency may prohibit the triggering of the Delaware Tax 
Trap. 
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Grantor Trusts

• A trust in which the grantor retains a power that violates the rules 
in I.R.C. §§ 671-678 will be considered a “grantor trust” for income 
tax purposes. The grantor of a grantor trust is treated as the 
owner of the trust assets for income tax purposes. I.R.C. § 671.

• Transactions between the grantor and the trust are disregarded for 
income tax purposes.

• The grantor of the trust is required to report the income tax 
liability of the trust on his or her individual income tax return 
(Form 1040). I.R.C. § 671.

• The grantor’s payment of the trust’s income taxes essentially acts 
as a “tax-free” gift to the trust. 
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Grantor Trusts

• Common powers that are used to create a grantor trust include:
– The grantor retains the power in a nonfiduciary capacity to 

reacquire the trust corpus by substituting other property of an 
equivalent value. I.R.C. § 675(4)(C) (see also Rev. Rul. 2008-22; 
I.R.B. 2008-16).

– A nonadverse party is granted the power to add charitable 
beneficiaries. I.R.C. § 674(a).

– A nonadverse party is granted the power to use trust income 
to pay insurance premiums on life insurance policies on the life 
of the grantor, the grantor’s spouse, or both. I.R.C. § 677(a)(3).
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Grantor Trusts

• Clients who established grantor trusts in order to further reduce 
his or her gross estate may no longer want to pay the income tax 
associated with the trust and may not need to reduce his or her 
gross estate because of the current exemption levels. 
– A trust may be drafted to include provisions that allow the 

grantor trust powers to be irrevocably released so that the 
grantor trust status of the trust is terminated.

– If a trust does not contain such release provisions, the trust 
may be decanted or modified under state law to eliminate the 
grantor trust powers or to provide for the ability of the 
powerholder to release such grantor trust powers later. 
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Grantor Trusts

• Grantor trust status may be beneficial if the client is able to use his 
or her higher-basis assets or cash to exchange low-basis assets in 
the trust so that the assets will receive a step-up in basis upon the 
client’s death. 1

• If the client’s estate will be subject to an estate tax, grantor trust 
status may also be useful to exchange assets in the trust that are 
declining in value with the client’s assets that are appreciating in 
value. 

• A trust may be modified to include grantor trust powers that were 
not originally in the trust in order to cause the trust to be a 
grantor trust. See Priv. Ltr. Rul. 200848017 (Nov. 28, 2008).

1 If the trust does not contain an exchange power, the client may be able to purchase 
assets from the trust. 
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Conclusion

• There are a number of options available to modify existing 
irrevocable trusts that have the potential to save significant income 
taxes without incurring additional estate tax. 

• When drafting new trusts, include language and options that will 
provide clients and future beneficiaries the flexibility to adapt to 
the changing tax laws. 
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The New South Carolina Uniform Power of Attorney Act: 
A Primer 

 
 

 On June 9, 2016, Governor Haley signed into law Act 279 and with it the new South 
Carolina Uniform Power of Attorney Act (“SCUPOAA”),1 making the Palmetto State the 21st 
state to enact the Uniform Power of Attorney Act (“UPOAA”) since the National Conference of 
Commissioners on Uniform State Laws enacted the UPOAA in 2006.2  This manuscript is 
designed to provide an overview of the new SCUPOAA and to highlight changes from and 
additions to prior law.  In much the same way that the SCUPOAA does not adopt a statutory 
form Power of Attorney (which, unlike South Carolina, other states have promulgated), this 
manuscript will not endeavor to advocate for a particular form of power of attorney; rather, it is 
meant to serve as a guide in reviewing and updating the reader’s own chosen forms. 
 
 This manuscript will begin by providing some background and an overview of the 
general structure of the SCUPOAA, which became effective on January 1, 2016.  From there it 
will work its way through each Part of the SCUPOAA to provide a closer look at its various 
provisions. 
 
I. Background for the SCUPOAA and the UPOAA.  
 

The concept of a “power of attorney” as a tool for practical surrogate decision making 
was first introduced in a uniform act in 1969 with the Uniform Probate Code, with the goal being 
to provide those with “modest” means the ability to do planning that had been done less 
efficiently and more expensively through trusts or guardianship proceedings.  Ultimately, the 
adoption of the Uniform Probate Code as the South Carolina Probate Code in 1986 
incorporated power of attorney provisions in Article 5, Part 5 of the South Carolina Probate 
Code. 

 
Many decades later powers of attorney have grown to be a tool used for most individuals 

regardless of wealth.  As powers of attorney became more widely used, non-uniform statutes 
arose in large part to address situations where the Uniform Probate Code and the separate 
Uniform Durable Power of Attorney Act were silent.  In 2002 a national study was conducted on 
the issue of powers of attorney.  As the plenary comments to the SCUPOAA3 indicate, the 
responses to this national study “demonstrated a high degree of consensus about the need to 
improve portability and acceptance of powers of attorney as well as the need to better protect 
incapacitated individuals.”  These goals are the overriding themes of the UPOAA and the 
SCUPOAA.   
 
II. Overview of the SCUPOAA. 
 

With some minor modifications, the SCUPOAA generally follows the form of the UPOAA, 
except that it does not adopt the optional form power of attorney in UPOAA § 301.  Part 1 of the 

                                                           
1 S.C. Code Ann §§ 62-8-101 et. seq.  Act 279 also recodifies, without substantive changes, the Health Care Power 
of Attorney provisions of S.C. Code § 62-5-504 as the South  Carolina Health Care Power of Attorney Act, which now 
occupies S.C. Code §§ 62-5-500 to -518.   
2 Two more states, Mississippi and South Dakoda, have enacting legislation pending.  For more information about the 
states that have enacted the UPOAA and the UPOAA generally, see 
http://www.uniformlaws.org/Act.aspx?title=Power of Attorney.   
3 S.C. Code Ann. § 62-8-101, cmt. 



 2 00145330-3 

SCUPOAA4 includes definitions and general provisions.  Part 25 sets forth powers that may be 
granted only by specific reference in a power of attorney and also provides other default powers 
that may be incorporated by reference and/or adjusted by the drafter to meet specific needs.  
Part 4 includes miscellaneous provisions related to the effective date of the SCUPOAA and 
jurisdiction over powers of attorney.  Part 3 is reserved for future use; in the UPOAA Article 3 
provided an optional form Power of Attorney not adopted by the SCUPOAA as well as a form 
Agent Certification found at S.C. Code § 62-8-119(f) in the SCUPOAA. 
 
III. Part 1 – General Provisions and Definitions. 

 
Part 1 of the SCUPOAA covers a broad range of topics, from what constitutes a power 

of attorney to an agent’s duties to procedures for accepting or rejecting a power of attorney.  
While some of these provisions are generally in keeping with prior law, many add significant 
structure to the laws regarding powers of attorney.  Others provide for statutory default 
conditions that are the exact opposite of prior law.  As is the case with the SCUPOAA generally, 
many of these rules are focused on creating broader acceptance of powers of attorney while at 
the same time protecting vulnerable individuals from financial abuse. 
 

Section 62-1-10 – Short Title.  This section simply provides the short title for the 
SCUPOAA. 
 
Section 62-1-102 – Definitions.    This section provides definitions for terms used in the 
SCUPOAA.  As an initial matter the term “agent” is introduced in lieu of “attorney in 
fact” so as to avoid any confusion between an attorney in fact and an attorney at law.  
Similarly, the term “incapacity” is also introduced in place of disability in recognition of 
the fact that many individuals who have a disability are not incapacitated such that they 
cannot manage their own property or business affairs.   
 

Because the SCUPOAA contains provisions about an agent’s authority to 
exercise one, “presently exercisable general power of appointment” is defined as a 
“power exercisable at the time in question to vest absolute ownership in the principal 
individually, the principal’s estate, the principal’s creditors or the creditors of the 
principal’s estate” (emphasis added).  The definition of presently exercisable general 
power of appointment makes clear that a power that is contingent upon a certain event, 
a specific standard or passage of time is not included until the event occurs, the 
standard is satisfied or the time passes.  Further, powers exercisable in a fiduciary 
capacity (e.g., as a trustee) or only by will are not included.  As the comments to this 
section indicate, the SCUPOAA takes the position that allowing an agent to exercise a 
presently exercisable general power of appointment is “consistent with the objective of 
giving an agent comprehensive management authority over the principals’ property and 
financial affairs” (emphasis added). 

 
“Power of Attorney” is defined to include any writing or record that grants an 

agent authority to act for a principal.  Whether or not the term “power of attorney” is used 
in the document is irrelevant so long as the authority to act is granted. 

 
“Principal” is defined as an individual with the power to contract who grants 

authority to an agent in a power of attorney.  The definition is important because it 

                                                           
4 S.C. Code Ann. §§ 62-8-101 to -123. 
5 S.C. Code Ann. §§ 62-8-201 to -217. 
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makes clear that an individual executing a power of attorney (or revoking one) must 
have the capacity to enter a contract.6 

 
Section 62-8-103 – Applicability.  Certain instances where application of the 
SCUPOAA would not be appropriate are excluded from the Act’s otherwise 
comprehensive coverage of instances where decision making authority is granted to a 
surrogate.  The SCUPOAA carves out the following: (1) powers coupled with an interest 
in the subject of the power, (2) proxy or voting rights, (3) powers created on a 
government form; and (4) power created on a form generated by a brokerage firm or 
financial institution intended solely for use by such a firm or institution. 
 
Section 62-8-104 – Power of Attorney is Durable.  Under the SCUPOAA, a power of 
attorney is durable unless otherwise expressly provided in the power of attorney.  This 
reverses the presumption against durability under prior South Carolina law.  While 
durability is now the presumption, the prudent drafter likely will still expressly indicate 
that a power of attorney intended to be durable is durable.7 
 
Section 62-8-105 – Execution of Power of Attorney.  The SCUPOAA retains the 
requirement that powers of attorney be executed with the same formalities as a will and 
either acknowledged before a notary or attested by one of the witnesses in front of a 
notary. 
 
Section 62-8-106 – Validity of Power of Attorney.  In order to promote the “portability” 
of powers of attorney executed in South Carolina or elsewhere, the SCUPOAA provides 
that a power of attorney executed after the effective date of the SCUPOAA is valid if it 
meets the requirements of Section 62-8-105.  Further, this section provides that powers 
of attorney executed prior to the effective date of the SCUPOAA or in another jurisdiction 
are valid so long they met the execution requirements applicable at such time and/or in 
such other jurisdiction.  On a more practical level, this section provides that absent some 
other statutory requirement, photocopies or electronic copies of powers of attorney are 
just as effective as an original. 
 
Section 62-8-107 – Meaning and Effect of Power of Attorney.  This section specifies 
that the meaning and effect of the terms of a power of attorney are determined by the 
jurisdiction “indicated in the power of attorney.”  This standard is intentionally broad and 
goes beyond a clear indication of governing state law (still the best method) to allow 
indications such as a state name in the title or caption of a power of attorney or a 
reference to a state’s power of attorney statute.  If the power of attorney does not 
indicate a jurisdiction, then the law of the jurisdiction in which the power of attorney was 
executed is determinative. 
 
Section 62-8-108 – Nomination of Conservator or Guardian; Relation of Agent to 
Court-Appointed Fiduciary.  Under the SCUPOAA, a principal may, in the provisions of 
a power of attorney, nominate a conservator or guardian (likely the agent in most cases) 

                                                           
6 This definition carries forward the existing requirement under South Carolina law.  See In re Thames, 344 S.C. 564, 
544 S.E.2d 854  (Ct. App. 2001). 
7 Presumably, the following language from old S.C. Code § 62-5-501(A)(1) would still be appropriate to indicate 
durability:  “This power of attorney is not affected by physical disability or mental incompetence of the principal which 
renders the principal incapable of managing his own estate.” 
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in the event a protective proceeding is begun after the execution of the power of 
attorney.  If such a nomination is made, the court is required to follow it absent good 
cause shown to ignore the designation.  
 

If a conservator or guardian is appointed by a court after the execution of a 
power of attorney, an agent retains his or her power and becomes accountable to the 
conservator or guardian as well as the principal.  One of the purposes of this new default 
provision is to dissuade guardianship petitions brought solely to frustrate the agent’s 
authority. 
 
Section 62-8-109 – When Power of Attorney Effective.  Under the SCUPOAA a 
power of attorney generally is effective upon execution unless the power of attorney 
indicates a later effective date or a contingency that must precede effectiveness 
(primarily incapacity).8 
 
 Where there is a contingency related to effectiveness, the power of attorney can 
grant one or more individuals the authority to determine if the contingency is met.  If 
effectiveness is contingent upon incapacity and no individual has been granted authority 
to make a determination about incapacity (or the designee has not done so), this section 
provides that a physician, psychologist, attorney at law, court or appropriate 
governmental official can make such a determination.  This section further provides that 
any such person has authority to act as the principal’s personal representative under 
HIPAA so as to obtain necessary records to make the determination.  As was the case 
under prior law, recording of the power of attorney is required for the agent to act 
thereunder after the principal’s incapacity. 
 
Section 62-8-110 – Termination of Power of Attorney or Agent’s Authority.  This 
section spells out when a power terminates and when an agent’s authority ends.  Note 
that, without a specific requirement in the power of attorney, the passage of time alone 
does not terminate a power of attorney—it does not become stale.  The SCUPOAA 
retains, through reference to S.C. Code § 62-2-507, the prior rule that divorce revokes 
authority granted to a former spouse/agent under a power of attorney.  This section 
makes clear that termination is not effective where an agent or other person without 
actual knowledge of the termination (e.g., without knowledge that the principal has died) 
acts in good faith under the power of attorney. 
 
 This section also provides that the execution of a power of attorney does not 
revoke any prior power of attorney unless the new power of attorney specifically revokes 
the old power of attorney.  Further, unless the power of attorney provides otherwise, any 
revocation of a power of attorney must be executed and recorded in the same manner 
as a power of attorney. 
 

                                                           
8 The comments to this section indicate the UPOAA drafters’ aversion to “springing” powers of attorney, indicating the 
drafters’ belief that “best practice” is to allow the power of attorney to be immediately effective. 
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Section 62-8-111 – Coagents and Successor Agents. This section provides basic 
default rules for coagents or successor agents named in a power of attorney.  The 
default rule under the SCUPOAA is that coagents may exercise authority independently, 
such that a principal would need to specifically provide for unanimous or majority rule.9  
With respect to successor agents, the default rule is that the successor has all the power 
of the predecessor agent. 
 
 With respect to actions by another coagent, an agent is not liable for a breach of 
duty by the other agent’s actions if the agent did not participate in or conceal the breach.  
Where an agent has actual knowledge of  an actual or imminent breach of duty by the 
other agent, the agent is required to notify the principal and to take reasonably 
appropriate actions to safeguard the principal’s interests.  
 
Section 62-8-112 – Reimbursement and Compensation of Agents.  The default rule 
is that an agent is entitled to reimbursement for reasonable expenses and compensation 
that is “reasonable under the circumstances.”   
 
Section 62-8-113 – Agent’s Acceptance.  The default rule is that a person accepts an 
appointment as agent by exercising authority under a power of attorney or otherwise 
indicating acceptance (e.g., joining as a signatory on the power of attorney).  This is 
important because the agent’s duties to the principal begin only upon acceptance. 
 
Section 62-8-114 – Agent’s Duties.  This section, perhaps one of the most important in 
the SCUPOAA, sets forth mandatory and default duties owed by an agent to a principal.  
With respect to mandatory duties, any agent who has accepted appointment must act in 
good faith and within the scope of authority provided in the power of attorney.   
 

This section goes on to provide the following default duties that may be 
increased or decreased by the principal: 

 
(1) duty to act loyally; 
(2) duty to avoid creating conflicts of interests (although the default rule is 

that an agent acting in good faith and within the scope of authority does 
not violate any duty to the principal solely because the agent also benefits 
from the action taken or may have a conflicting interest); 

(3) duty to act with the care ordinarily exercised by agents in similar 
situations (unless the principal  selected an agent because of the agent’s 
special expertise, in which case the special expertise must be considered 
in determining if the standard of care is met);  

(4) duty to keep records; 
(5) duty to cooperate with the person authorized to act under a health care 

power of attorney or similar instrument; and 
                                                           
9 Note that the comments to this section express a very clear antagonism towards naming coagents, especially to the 
extent having coagents might make dealing with financial institutions more difficult. 
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(6) duty to attempt to preserve the principal’s estate plan, to the extent 
actually known to the agent, “if preserving the plan is consistent with the 
principal’s bests interest based on all relevant factors” (though the agent 
is not liable to a beneficiary for failing to preserve the plan if the agent 
acted in good faith).10 

 
This section further provides agents protection from liability where the value of 

principal’s property decreases absent a breach of the agent’s duty and where an agent 
has exercised reasonable care in delegating authority to others (e.g., picking an 
investment advisor).   

 
Finally, this section provides the default rule that an agent is not required to 

disclose transactions conducted on behalf of the principal unless ordered by a court or 
requested by the principal or a guardian, conservator or other fiduciary acting on behalf 
of the principal.  Upon any such request, the agent must provide the records within 30 
days (which may be extended under certain circumstances by an additional 30 days). 
 
Section 62-8-115 – Exoneration of Agent.  A principal can exonerate an agent from 
and against liability for breach of duty by stating so in the power of attorney, except that 
the agent cannot be exonerated from and against breaches related to dishonesty, bad 
faith, reckless indifference, willful misconduct, gross negligence or actual fraud.  An 
agent is not so exonerated if the provision exonerating the agent was inserted as a result 
of an abuse of confidence or fiduciary relationship.  The intent of this standard is to 
match the good faith standard applicable to trustees.11 
 
Section 62-8-116 – Judicial Relief.  In order to provide principals protection against 
abuse, a broad group of persons is permitted to petition a court to construe a power of 
attorney or review an agent’s conduct.  These persons include:  
 

(1) the principal or agent; 
(2) a guardian, conservator or other fiduciary 
(3) a person with authority over health care decisions (e.g., under a health care 

power of attorney); 
(4) a principal’s spouse, parent or adult descendant; 
(5) a presumptive heir; 
(6) a person who would benefit financially upon the principal’s death through the 

principal’s estate, a trust or through a beneficiary or similar designation; 
(7) a government agency with authority to protect the principal’s welfare 
(8) a caregiver who can show sufficient interest in the principal’s welfare; and 
(9) a person asked to accept a power of attorney. 

 
Section 62-8-117 – Agent’s Liability.  An agent who breaches the agent’s duties under 
the SCUPOAA is liable for amounts necessary to restore the principal to the same 
position as if the breach did not occur and for attorney’s fees and costs expended from 

                                                           
10 Note that there is one exception to this carve out, which is that the provisions of the South Carolina Trust Code 
(S.C. Code Ann. § 62-7-602A) addressing the power of an agent under a power of attorney in dealing with a 
revocable trust supersede this Section.  
11 See S.C. Code Ann. § 62-7-1008. 
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the principal’s property on the agent’s behalf.  This section is not an exclusive remedy, 
and an agent may be further liable under common law or other statutes. 
 
Section 62-8-118 – Agent’s Resignation; Notice.  Unless a power of attorney 
indicates otherwise, an agent may resign by providing written notice to the principal, a 
coagent or successor agent, and a guardian or conservator if one has been appointed.  
If there are no such persons available, then written notice can be provided to a health 
care agent or some other person with a sufficient interest in the principal’s well-being.   
 
 If the power of attorney has been recorded, then the resignation must similarly be 
recorded in the same location as the power of attorney. 
 
Section 62-8-119 – Acceptance of and Reliance Upon Acknowledged Power of 
Attorney.  In an effort to promote greater willingness to accept powers of attorney, the 
SCUPOAA provides a process for accepting an “acknowledged” (as provided in S.C. 
Section 62-8-105) power of attorney.  This process places the risk of an invalid power of 
attorney on the principal and agent and not the party accepting the power of attorney.  It 
does so by providing that any party who in good faith accepts an acknowledged power of 
attorney, without actual knowledge of a reason why the power of attorney would not be 
valid, may rely on it as valid despite any actual defect. 
 
 If a person is asked to accept an acknowledged power of attorney, the 
SCUPOAA permits them to request and rely upon (without further investigation) certain 
additional information:  
 

(1) an agent’s certification under penalties of perjury.  This section 
incorporates the UPOAA’s form of agent’s certification (which is attached 
to this manuscript as Exhibit A); 

(2) an English translation of any part or all of a power of attorney that is not in 
English;  and 

(3) an opinion of counsel concerning the power of attorney where the power 
of attorney that does not appear to be effective pursuant to S.C. Code 
Ann. § 62-8-109.  Any such request must be in writing and provide the 
reason the requesting such an opinion.  

 
Finally, this section provides an additional protection for banks and other 

institutions with numerous employees conducting their business.  With respect to the 
actual knowledge requirement, only the actual knowledge of the employee conducting 
the transaction is relevant.  For example, the actual knowledge of an employee in one 
bank branch is not imputed to employees in other branches in determining if the bank is 
entitled to the protections this Section provides for relying on the power of attorney.  
 
Section 62-8-120 – Liability for Refusal to Accept Acknowledged Power of 
Attorney.  This section is the corollary to the preceding section and provides time 
frames within which a person must either accept or reject an acknowledged power of 
attorney.  It also provides a list of permissible reasons for rejecting an acknowledged 
power of attorney.  Finally, it provides remedies where a person has wrongly rejected an 
acknowledged power of attorney. 
 
 Upon being presented with an acknowledged power of attorney, a person has 
seven (7) business days within which to accept or reject it or, alternatively, to request the 
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additional information described in S.C. Code Section 62-7-119 (i.e., certification, 
translation or opinion of counsel).  If such additional information is requested, the person 
being asked to accept the acknowledged power of attorney must accept the power of 
attorney within five (5) business days following receipt of requested information. 
 
 Unless a valid reason exists for rejecting an acknowledged power of attorney, a 
person may not require an additional power of attorney or power of attorney on a 
different form where the proffered power of attorney grants an agent relevant powers. 
 
 A person to whom an acknowledged power of attorney is proffered may reject it 
for any of the following reasons:   
 

(1) the person would not otherwise be required to engage in a transaction 
with the principal in the same situation; 

(2) engaging in the transaction with the agent or with the principal in similar 
situations would violate federal law; 

(3) the person has actual knowledge of the termination of the agent’s 
authority or the power of attorney; 

(4) a request for a certification, translation or opinion of counsel is refused; 
(5) the person in good faith believes that the power is not valid or the agent 

does not have the power under the power of attorney to take the action 
proposed (and whether or not a certification, translation or opinion of 
counsel has been requested and/or received);  

(6) the person makes or has actual knowledge of a report to an appropriate 
state agency with a good faith claim that the principal may be subject to 
physical or financial abuse by an agent or some person acting with the 
agent; or 

(7) the power of attorney does not have a provision exonerating the person 
accepting it from liability for relying upon it.12 

 
If a person fails to reject an acknowledged power of attorney within the applicable 

time frame or rejects it for any reason not specified in this section, that person is subject 
to a court order mandating acceptance of the power of attorney and reasonable 
attorney’s fees and costs incurred to confirm the validity of the power of attorney. 
 
Section 62-8-121 – Principals of Law and Equity.  The principals of law and equity 
continue to apply to powers of attorney unless otherwise modified by the SCUPOAA. 
 
Section 62-8-122 – Laws Applicable to Financial Institutions and Entities.  The 
SCUPOAA does not supersede any separate law applicable to financial institutions or 
entities, and those other laws continue to be applicable where there are inconsistencies 
in the two laws. The comments to this section indicate that there appear to be no such 
inconsistent laws applicable to financial institutions. 
 
Section 62-8-123 – Remedies Under Other Laws.  The remedies available under the 
SCUPOAA are not exclusive.   

                                                           
12 The required statement is as follows:   

“No person who may at in reliance upon the representation of my agent for the scope of authority 
granted to the agent shall incur any liability to me or to my estate as a result of permitting the agent 
to exercise this authority, nor is any person who deals with my agent responsible to determine or 
ensure the proper application of funds or property.” 
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IV. Part 2 – Authority 
 

Where Part 1 covers a broad spectrum of concepts related to the creation, validity and 
enforceability of powers of attorney, Part 2 focuses on the manner in which an agent may be 
granted certain powers by providing default rules of construction.  Part 2 then goes on to 
provide a litany of statutory powers that may be incorporated by reference. 

 
Section 62-8-201 – Authority that Requires Specific Grant; Grant of General 
Authority.  This section is the linchpin of Part 2.  As an initial matter it sets forth a list of 
powers that an agent may exercise only if expressly authorized to do so, and then only 
to the extent such powers are not otherwise limited by another relevant document.  
Those powers requiring specific reference are the powers to: 
 

(1) deal with revocable trusts pursuant to South Carolina Trust Code § 62-7-
602A;  

(2) make gifts; 
(3) create or change rights of survivorship; 
(4) create or change beneficiary designations; 
(5) delegate the agent’s authority; 
(6) waive beneficiary rights under a joint and survivor annuity (including 

survivorship benefits under a retirement plan); 
(7) exercise fiduciary powers that a principal can delegate; 
(8) disclaim property; 
(9) access safe deposit boxes; 
(10) exercise powers of appointment other than in favor of the principal; 
(11) reject, disclaim, release or consent to modify rights under an estate, trust 

or beneficial interest; and 
(12) dealt with commodity futures contracts or put options on stocks or stock 

indexes. 
 

Further, this section provides a default restriction that prohibits an agent from 
obtaining an interest in the principal’s property (or from causing such an interest to be 
obtained by anyone the agent has a duty to support) unless the agent is an ancestor, 
spouse or descendant of the principal. 

 
Next, this section provides that a broad grant of authority to do “anything the 

principal could do” incorporates all of the following statutory default provisions except the 
power to make gifts. 

 
Finally, this section provides that, except for the act described above requiring 

specific approval, the default rule of construction is that the broadest possible authority is 
granted where provisions overlap. 
 
Section 62-8-202 – Incorporation of Authority.  A power of attorney can incorporate 
the statutory powers listed in the remaining portions of Part 2 by making specific 
reference to those statutes, in which case the agent has the powers provided by each 
incorporated section unless the terms of the power of attorney increase or decrease that 
authority. 
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Section 62-8-203 – Construction of Authority Generally.  This section provides a 
number of specific powers generally granted for each specific subject (e.g., real estate 
powers) incorporated by reference.  These powers include the broad power “to do any 
lawful act with respect to the subject and all property related to the subject” and also 
include specific powers to contract with others, executed document, participate in 
litigation or alternative dispute resolution, hire and compensate professions (e.g., 
attorneys, accountants, etc.), and communicate and deal with government agencies on 
behalf of a principal. 
 
The following fourteen (14) sections of Part 2 provide the statutory default powers in 

various subject areas that can be incorporated by reference, subject to increases or decreases 
in such authority as provided in a power of attorney. 

 
Section 62-8-204 – Real Property.  If incorporated this section provides broad powers 
related to dealing with real property or interests in real property (including those owned 
indirectly through entities).  These include the power to sell, exchange and develop real 
property, to pledge or mortgage such property, to insure such property, and to 
participate in transactions where interests in real property are affected by transactions 
with or through entities owning real property. 
 
Section 62-8-205 – Tangible Personal Property.  This section provides many of the 
same default rules applicable to real property and also provides additional authority 
more specific to tangible personal property.  These additional powers include the ability 
to deal with tangible personal property in transactions that may be covered by the South 
Carolina Uniform Commercial Code (including Chapter 7 thereof).  
 
Section 62-8-206 – Stocks and Bonds.  This section permits an agent to buy and sell 
stocks and bonds, open and close brokerage accounts, pledge stocks and bonds as 
collateral, and to exercise voting rights directly, by proxy or through voting trusts. 
 
Section 62-8-207 – Commodities and Options.  This section permits an agent to deal 
with commodities or options and to deal with options accounts.  
 
Section 62-8-208 – Banks and Other Financial Institutions.  This section permits an 
agent to maintain bank accounts or other banking arrangements the principal has 
established, open and close accounts, withdraw funds by check, ETF or otherwise, 
receive statements, contract for services such as safe deposit boxes,13 borrow money 
and pledge personal property of the principal as security (e.g., CD secured lending), and 
obtain letters of credit, travelers checks and debit cards from a banking institution. 
 
Section 62-8-209 – Operation of Entity or Business.  This section permits an agent to 
deal with a principal’s interest in a business, including a business operated under any 
form of entity (e.g., corporation, partnership, limited liability companies, etc.).  These 
default powers include the ability to operate a business interest, buy and sell the 
business, perform duties, discharge liabilities and otherwise exercise the powers and 
privileges that the principal has, enforce contractual rights, including in ownership 
agreements.  The default powers are expanded where the principal is the sole owner of 
a business. 

                                                           
13 Note that S.C. Code §§ 34-19-10, et. seq., still control how and when an agent can obtain access to a principal’s 
safe deposit box. 
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Section 62-8-210 – Insurance and Annuities.  The default provisions of this section 
provide that an agent may maintain, modify, terminate or sell existing insurance or 
annuity contracts or new ones obtained by the agent, apply for loans secured by such 
contracts, exercise investment powers, and make elections (including the form of 
payments under insurance and annuity contracts). 
 
Section 62-8-211 – Estate, Trust and Other Beneficial Interests.  This section 
provides default rules for “estate, trust and other beneficial interests,” a term broadly 
defined by this section to include beneficial interests a principal has in trusts, probate 
estates, pursuant to guardianship or conservatorship or any other funds to which the 
principal may be entitled.  This section permits an agent to accept, sell, assign and 
pledge any such interest and also to participate in any legal actions, including alternative 
dispute resolution, affecting a principal’s interest or the validity or construction of any 
document creating the interest (e.g., a trust agreement or will).  The agent may also 
participate in actions relative to the actions to remove, replace or surcharge a fiduciary. 
 
 Of particular note the default provisions permit an agent to exercise a presently 
exercisable general power of appointment for the benefit of a principal. 
 
Section 62-8-212 – Claims and Litigation.  This section permits an agent to initiate, 
participate in, settle confess judgment and admit facts, waive service of process or act 
as agent for the same, act for the principal with respect to any bankruptcy or similar 
proceeding and to receive or pay judgment awards for or against the principal. 
 
Section 62-8-213 – Personal and Family Maintenance.  This section provides an 
agent broad discretion to maintain the standard of living enjoyed  by the principal, the 
principal’s spouse, the principal’s dependents and other persons the principal has 
customarily supported or expressed an intent to support (e.g., adult children or family 
friends).  Such support can be for things ranging from payments of health care and living 
expenses to paying usual vacation expenses. 
 
 Note that an agent’s powers under this section are separate and apart from any 
authority the agent has to make gift and is not limited by any restrictions on the ability to 
make gifts. 
 
Section 62-8-214 – Benefits from Governmental Programs or Civil or Military 
Service.  This section permits an agent to make decisions for the principal with respect 
to government benefits including Social Security, Medicare and Medicaid.  This includes 
the ability to enroll the principal in and make choices with respect to such programs, 
make claims for benefits, and participate in legal actions, including alternative dispute 
resolution. 
 
Section 62-8-215 – Retirement Plans.  This section permits an agent to select the 
timing and form of payments under a retirement account, roll over assets to a new 
retirement plan (including trustee-to-trustee direct rollovers), to establish retirement 
plans, make contributions to retirement plans and to borrow from or sell or exchange 
assets from a retirement plan. 
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Section 62-8-216 – Taxes. This section grants broad default powers to prepare and 
sign tax returns, make tax elections, pay taxes, collect refunds, contest deficiencies, and 
otherwise act for the principal with respect to all tax matters for all time periods. 
 
Section 62-8-217 – Gifts.  Even if a principal specifically grants an agent the authority to 
make gifts, the default provisions of this section provide that an agent’s power to make 
gifts to or for the benefit of any one person is limited to the gift tax annual exclusion 
amount (for 2017 $14,000 or $28,000 if consent for gift-splitting is obtained).  Further, 
the agent may only make gifts to the extent that such gifts are pursuant to the principal’s 
objectives actually known by the agent (e.g., the intent to maintain a history of annual 
exclusion gifts) or, if none, consistent with the principal’s best interests based on a set of 
criteria including the principal’s future needs and assets. 
 

V. Part 4 – Miscellaneous Provisions. 
 

Part 4 provides various provisions related to the effective date of the SCUPOAA, 
jurisdiction under the act and the relation to certain federal acts. 

 
Section 62-8-401 – Jurisdiction.  The probate court and circuit court have concurrent 

jurisdiction over matters involving powers of attorney.  This is in line with prior S.C. Code § 62-5-
503. 

 
Section 62-8-402 – Effect on Electronic Signatures in Global and National 

Commerce Act.  This section provides that the SCUPOAA overrides provisions of the federal 
Electronic Signatures in Global and National Commerce Act (ESIGN Act), except with respect to 
provisions related to consumer disclosures (15 U.S.C. § 7001(c)) and specific exceptions to the 
effectiveness of electronic notices (15 U.S.C. § 7003(b). 

 
Section 62-8-403 – Effect on Existing Powers of Attorney.  This section provides that 

the SCUPOAA is generally applicable to powers of attorney created on or after the act’s 
effective date, which is January 1, 2017.    The substantive law in place before the effective date 
controls the disposition of any questions relating to powers of attorney created or amended prior 
to the effective date. 

 
The procedural provisions of the SCUPOAA apply to any judicial proceedings 

commenced after the effective date (regardless of when the power of attorney was created) and 
also apply to judicial proceedings commenced before the effective date unless such application 
would “substantially interfere with the effective conduct of the judicial proceedings or prejudice 
the rights of a party.” 

 
Finally, the SCUPOAA does not affect acts done prior to the effective date. 
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EXHIBIT A 
AGENT'S CERTIFICATION AS TO THE VALIDITY OF POWER OF ATTORNEY 

AND AGENT'S AUTHORITY 
 
STATE OF ____________________________ 
[COUNTY] OF__________________________ 
 
I, _____________________________________________ (Name of Agent), [certify] under penalty 
of perjury that __________________________________________ (Name of Principal) granted me 
authority as an agent or successor agent in a power of attorney dated 
________________________. 
 
I further [certify] that to my knowledge: 
 
 (1) the Principal is alive and has not revoked the Power of Attorney or my authority to act 
under the Power of Attorney and the Power of Attorney and my authority to act under the Power of 
Attorney have not terminated; 
 (2) the action I desire to take is within the scope of my authority granted under the Power of 
Attorney. 
 (3) if the Power of Attorney was drafted to become effective upon the happening of an event 
or contingency, the event or contingency has occurred; 
 (4) if I was named as a successor agent, the prior agent is no longer able or willing to serve; 
and 
 (5) _____________________________________________ 
______________________________________________________ 
______________________________________________________ 
(Insert Other Relevant Statements) 
 
SIGNATURE AND ACKNOWLEDGMENT 
 
    
Agent's Signature Date 
 
_____________________________________________ 
Agent's Name Printed 
____________________________________________ 
____________________________________________ 
Agent's Address 
____________________________________________ 
Agent's Telephone Number 
 
This document was acknowledged before me on __________________________, 
(Date) 
by______________________________________. 
(Name of Agent) 
 
____________________________________________(Seal, if any) 
Signature of Notary _________________________________ 
My commission expires: ________________________ 
 
[This document prepared by: 
_____________________________________________________] 

 



 

 

A Summary of the South Carolina Uniform Fiduciary Access to Digital Assets Act  

The South Carolina Uniform Fiduciary Access to Digital Assets Act (UFADAA) was enacted on 

June 13, 2016, with an effective date of June 3, 2016.  UFADAA codifies a fiduciary’s access to, 

and control of, a person’s digital property.  Most people today have some information, 

communication and/or assets that are stored on a computer or can be accessed via the Internet. 

Traditional property and trust and estate law did not deal adequately with these assets and 

information.      

As the methods of our communications and the nature of our property have changed, UFADAA 

codifies the rights of a person to the management and disposition of their digital assets when they 

die or otherwise cannot manage the assets.   UFADAA attempts to balance the user’s privacy 

with the need for a user’s fiduciary to access and dispose of the user’s digital assets.    

UFADAA refers to a person’s digital property and electronic communications as “digital assets.”  

The institutions in control of those assets, such as the companies that store the assets on servers, 

are called “custodians.”     

UFADAA deals with four types of fiduciaries: 

1. A Court appointed fiduciary for a living person such as a conservator; 

2. Agent under a power of attorney; 

3. Personal Representative of a decedent’s estate; and 

4. Trustee.  

Generally, UFADAA provides for a tiered system for those who can have access to a user’s 

digital assets for the purposes of management and disposition: 

1. An online tool that names another person to have access to the user’s digital asset (the 

online  tool being distinct from the terms of service); 

2. If an online tool is not used (because the custodian did not offer one or because the user 

 declined to use an online tool that was provided), the user’s estate planning documents 

 (e.g., Will, Trust, Power of Attorney, etc.) will control; 

3. If the user did not use an online tool or address fiduciary access in his/her estate planning 

 documents, the terms of service will apply; 

4. If the terms of service do not address fiduciary access, then the default rules of 

 UFADAA will apply. 

 



 

 

 

UFADAA distinguishes between the user’s content of electronic communication and the user’s 

catalogue of electronic communications, and the level of fiduciary access of each.   UFADAA 

also addresses the fiduciary’s authority to digital assets that have pecuniary value as intangible 

personal property (bitcoin, gaming purchases, etc.).    

Under the UFADAA, the fiduciary has the same fiduciary duties that normally apply to other 

assets, and the fiduciary’s access may be limited by other law, such as copyright law.    In order 

to gain access to assets, the fiduciary must send a request to the custodian in the appropriate 

form, accompanied by relevant information evidencing the fiduciary’s authority.  If the custodian 

complies in good faith with a valid request, it is immune from liability.   

UFADAA applies if the user resides in South Carolina (in the case of a fiduciary for a living 

person) or resided in South Carolina at the time of the user’s death, and applies to fiduciaries 

serving before, on, or after the effective date of the Act.   

Definitions and applicability of UFADAA 

Selected definitions under UFADAA include: 

Account: an arrangement under a terms of service agreement in which a custodian carries, 

maintains, processes, receives, or stores a digital asset of the user or provides goods or services 

to the user 

Catalogue of electronic communications: information that identifies each person with whom a 

user has had an electronic communication, the time and date of the communication, and the 

electronic address of the person 

Content of an electronic communication: information concerning the substance or meaning of 

the communication that: 

  (a) has been sent or received by a user; 

  (b) is in electronic storage by a custodian providing an electronic-communication service to 

the public or is carried or maintained by a custodian providing a remote-computing service to the 

public; and 

  (c) is not readily accessible to the public. 

Custodian: a person that carries, maintains, processes, receives, or stores a digital asset of a user. 

Designated recipient: a person chosen by a user using an online tool to administer digital assets 

of the user. 



 

 

Digital asset: means an electronic record in which an individual has a right or interest. The term 

does not include an underlying asset or liability unless the asset or liability is itself an electronic 

record. 

Electronic-communication service: means a custodian that provides to a user the ability to send 

or receive an electronic communication. 

Information: means data, text, images, videos, sounds, codes, computer programs, software, 

databases, or the like. 

 Online tool: means an electronic service provided by a custodian that allows the user, in an 

agreement distinct from the terms-of-service agreement between the custodian and user, to 

provide directions for disclosure or nondisclosure of digital assets to a third person. 

 Record: means information that is inscribed on a tangible medium or that is stored in an 

electronic or other medium and is retrievable in perceivable form. 

 Terms-of-service agreement: means an agreement that controls the relationship between a user 

and a custodian. 

 User: means a person who has an account with a custodian. 

User Direction for Disclosure of Digital Assets
1
 

The user has the ability to control the disclosure of the user’s digital assets.   

A. The user may use an online tool to direct the custodian to: 

(a) Disclose or not to disclose to a designated recipient, of  

(b) Some or all of the user’s digital assets, including the content of electronic 

communications 

The online tool overrides a contrary provision in the will, trust, power of attorney, or other 

record. 

B. If a user does not use an online tool or if an online tool is not available from the 

custodian, the user may, via will, trust, power of attorney, or other record: 

(a) Authorize the disclosure or nondisclosure to a fiduciary, of 

(b) Some or all of the user’s digital assets, including the content of electronic 

communications sent or received by the user 

The online tool and the will, trust, power of attorney, or other record overrides a contrary 

provision in a terms-of-service agreement.   
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Terms of Service Agreement
2
 

This part makes clear that the terms-of-service agreement applies equally to the fiduciary and the 

original user.  The fiduciary does not have any expanded rights – s/he has the same rights as the 

original user.  Additionally, the terms-of-service agreement control if a user has not provided 

direction via an online tool or by  will, trust, power of attorney, or other record as set forth 

above.  If the terms of service do not address fiduciary access, then the default rules of 

UFADAA apply. 

Procedure for Disclosing Digital Assets
3
 

Custodians may have different business models for providing information and disclosing digital 

assets.  A custodian may, at its sole discretion: 

1. Grant a fiduciary or designated recipient full access to the user’s account, 

2. Grant a fiduciary partial access to the user’s account in a manner sufficient for the 

fiduciary to perform the tasks which the fiduciary is charged, 

3. Or provide a fiduciary a copy of any digital asset that the user could have accessed if the 

user were accessing the account. 

 

Additionally, the custodian may assess a reasonable administrative charge for the cost of 

disclosing the digital asset, and the custodian has no duty to disclose a digital asset 

deleted by the user, as deletion is a good indication that the user did not want to grant the 

fiduciary access.   

 

If the user granted access to some, but not all, of the user’s digital assets, or if the 

fiduciary requests that some, but not all, of the user’s digital assets be disclosed, the 

custodian need not disclose the assets if segregation would be an undue burden.  

Alternatively, the custodian may seek an order from the Probate Court to disclose: all, 

none, a subset, or those digital assets that the court has reviewed.  

Disclosure of Content of Electronic Communications of Deceased User
4
 

A deceased user’s content shall be disclosed to the Personal Representative (i) if the user 

consented or (ii) the Probate Court directs disclosure of the contents of the electronic 

communications.   Consistent throughout UFADAA, the fiduciary must send a request to the 

custodian in the appropriate form, accompanied by relevant information evidencing the 

fiduciary’s authority:  
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(1) A written request for disclosure in physical or electronic form; 

(2) A certified copy of the death certificate of the user; 

(3) A certified copy of the relevant document showing authority (court order, letters 

 testamentary, small estate affidavit); 

(4) a copy of the user’s will (unless the user provided direction in an online tool); 

(5) other information requested by a custodian (if applicable): 

(a) Number, username, address, or other unique subscriber or account identifier 

 assigned by the custodian to identify the account; 

(b) Evidence linking the account to the person; 

(c) A court finding that: 

 (i)  the user had an account with the custodian; 

 (ii) disclosure of the content would not violate federal privacy law; 

 (iii) the user consented to the disclosure (unless an online tool was used); and 

 (iv) disclosure of the content of the user is reasonably necessary for estate  

  administration 

Disclosure of Digital Assets (other than Content) of Deceased User
5
 

The custodian can provide a catalogue of electronic communications sent or received by the user 

and digital assets, other than content of electronic communications with fewer supporting 

documents: 

(1) A written request for disclosure in physical or electronic form; 

(2) A certified copy of the death certificate of the user; 

(3) A certified copy of the relevant document showing authority (court order, letters 

 testamentary, small estate affidavit); 

(4) Other information requested by a custodian (if applicable): 

(a) Number, username, address, or other unique subscriber or account identifier 

 assigned by the custodian to identify the account; 

(b) Evidence linking the account to the person; 
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(c)  An affidavit stating that disclosure of the user’s digital assets is reasonably 

 necessary for estate administration 

(c) A court finding that: 

 (i)  the user had an account with the custodian; 

 (ii) disclosure of the user’s digital assets is reasonably  necessary for estate  

  administration 

 Disclosure of Content of Electronic Communications of Principal
6
 

A principal’s content shall be disclosed to the agent if the user consented to disclosure of the 

content of the electronic communications, once the agent provides certain information outlined 

below. The request to limit the disclosure of content may be limited by the principal and the 

Probate Court.   The agent must provide to the custodian: 

(1) A written request for disclosure in physical or electronic form; 

(2) An original or copy of the power of attorney expressly granting the agent the authority 

 over the content of electronic communications of the principal;  

(3) A sworn certification by the agent that the power of attorney is still in effect; 

(4) other information requested by a custodian (if applicable): 

(a) Number, username, address, or other unique subscriber or account identifier 

 assigned by the custodian to identify the account; and 

(b) Evidence linking the account to the principal. 

Disclosure of Other Digital Assets of Principal
7
 

If a power of attorney contains specific authority over digital assets or general authority to act on 

behalf of a principal, the agent is entitled to a catalogue of electronic communications sent or 

received by the principal and digital assets (but not the content of electronic communications) if 

certain information is provided to the custodian by the agent: 

(1) A written request for disclosure in physical or electronic form; 

(2) An original or copy of the power of attorney that gives the agent specific authority 

 over digital assets of the principal or general authority to act on behalf of the principal;  

(3) A sworn certification by the agent that the power of attorney is still in effect; 
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(4) other information requested by a custodian (if applicable): 

(a) Number, username, address, or other unique subscriber or account identifier 

 assigned by the custodian to identify the account; and 

(b) Evidence linking the account to the principal. 

Disclosure of Digital Assets Held in Trust when Trustee is Original User
8
  

Unless the trust provides otherwise or ordered by the Court, a custodian shall disclose to the 

trustee any digital asset of the account held in trust, including the content of electronic 

communications, if the trustee is the original user of the account.   

 Disclosure of Contents of Electronic Communications Held in Trust when Trustee is not 

the Original User
9
 

If the trustee is not the original user of the account, the custodian shall disclose the content of 

electronic communications if the trustee provides the custodian: 

(1) A written request for disclosure in physical or electronic form; 

(2) A certified copy of the trust instrument or a certification of trust which includes consent  

 to disclosure of the content of electronic communications;  

(3) A sworn certification by the trustee that the trust exists and the trustee is properly acting 

 as trustee of the trust; 

(4) other information requested by a custodian (if applicable): 

(a) Number, username, address, or other unique subscriber or account identifier 

 assigned by the custodian to identify the account; and 

(b) Evidence linking the account to the principal. 

  

Disclosure of Other Digital Assets Held in Trust when Trustee is not the Original User
10

 

Unless the trust provides otherwise, directed by the user, or provided in the trust, the trustee is 

entitled to a catalogue of electronic communications sent or received by the principal and digital 

assets (but not the content of electronic communications) if certain information is provided to the 

custodian by the trustee:  
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(1) A written request for disclosure in physical or electronic form; 

(2) A certified copy of the trust instrument or a certification of trust;  

(3) A sworn certification by the trustee that the trust exists and the trustee is properly acting 

 as trustee of the trust; 

(4) other information requested by a custodian (if applicable): 

(a) Number, username, address, or other unique subscriber or account identifier 

 assigned by the custodian to identify the account; and 

(b) Evidence linking the account to the principal. 

Disclosure of Digital Assets to Conservator of the Protected Person
11

 

The custodian shall disclose to a conservator the digital assets of the protected person and a 

catalogue of electronic communications of the protected person.  The custodian will not disclose 

the content of electronic communications, unless the Probate Court orders otherwise.  A 

conservator with general authority to manage the assets of a protected person may request a 

custodian to suspend or terminate an account of the protected person for good cause.   

The conservator is to provide the custodian: 

(1) A written request for disclosure in physical or electronic form; 

(2) A certified copy of the court order that gives the conservator authority over the digital 

 assets of the protected person;  

(3) other information requested by a custodian (if applicable): 

(a) Number, username, address, or other unique subscriber or account identifier 

 assigned by the custodian to identify the account; and 

(b) Evidence linking the account to the principal. 

Fiduciary Duty and Authority 

The fiduciary’s duty of car, loyalty, and confidentiality apply to the management of digital 

assets,
12

 and the fiduciary’s authority with respect to the digital assets of a user are limited by the 

scope of the fiduciary’s duties.  The terms of service still apply to the fiduciary’s access to the 
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account,
13

 and while the fiduciary may have access to the account, the fiduciary may not use the 

account and impersonate the user.   

UFADAA makes clear that a fiduciary with authority over the tangible personal property of a 

person has the right to access the property and the digital asset stored in it
14

, and is an authorized 

user for the purpose of computer fraud.
15

   

A fiduciary may request a custodian to terminate the user’s account if the fiduciary provides the 

custodian
16

: 

(1) A written request for termination in physical or electronic form; 

(2) A certified copy of the death certificate of the user (if the user is deceased); 

(3) A certified copy of the relevant document showing authority (court order, letters 

 testamentary, small estate affidavit, power of attorney, trust agreement); 

(4) Other information requested by a custodian (if applicable): 

(a) Number, username, address, or other unique subscriber or account identifier 

 assigned by the custodian to identify the account; 

(b) Evidence linking the account to the person; or 

(c) A finding by the Court that the user had a specific account with a custodian. 

 

Custodian Compliance and Immunity
17

 

UFADAA assumes that a custodian shall comply with a request from a fiduciary or designated 

recipient within sixty days after receipt of the required information.   If a fiduciary fails to 

comply, the fiduciary can request an order from the Probate Court directing compliance. If a 

request for disclosure is made by a fiduciary, the custodian may notify the user that a request for 

disclosure was made.  If a custodian is aware of lawful access to the account following the 

fiduciary’s request, the custodian may deny the fiduciary’s request.  The custodian is immune 

from liability for an act or omission done in good faith compliance with UFADAA.   
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Appendix A 

South Carolina Uniform Fiduciary Access to Digital Assets Act 

Uniform Fiduciary Access to Digital Assets 

Editor's Note 

2016 Act No. 260, Section 1, provides as follows: 

"SECTION 1. This act may be cited as the 'South Carolina Uniform Fiduciary Access to Digital 

Assets Act'." 

 

SECTION 62-2-1010. Definitions. 

 As used in this part: 

 (1) "Account" means an arrangement under a terms-of-service agreement in which a custodian 

carries, maintains, processes, receives, or stores a digital asset of the user or provides goods or 

services to the user. 

 (2) "Agent" means an attorney-in-fact granted authority under a durable or nondurable power 

of attorney. 

 (3) "Carries" means engages in the transmission of an electronic communication. 

 (4) "Catalogue of electronic communications" means information that identifies each person 

with whom a user has had an electronic communication, the time and date of the communication, 

and the electronic address of the person. 

 (5) "Conservator" means a person appointed by a court to manage the estate of a living 

individual. The term includes a limited conservator. 

 (6) "Content of an electronic communication" means information concerning the substance or 

meaning of the communication that: 

  (a) has been sent or received by a user; 

  (b) is in electronic storage by a custodian providing an electronic-communication service to 

the public or is carried or maintained by a custodian providing a remote-computing service to the 

public; and 

  (c) is not readily accessible to the public. 

 (7) "Court" has the meaning specified in Section 62-1-201(5). 

 (8) "Custodian" means a person that carries, maintains, processes, receives, or stores a digital 

asset of a user. 

 (9) "Designated recipient" means a person chosen by a user using an online tool to administer 

digital assets of the user. 

 (10) "Digital asset" means an electronic record in which an individual has a right or interest. 

The term does not include an underlying asset or liability unless the asset or liability is itself an 

electronic record. 

 (11) "Electronic" means relating to technology having electrical, digital, magnetic, wireless, 

optical, electromagnetic, or similar capabilities. 

 (12) "Electronic communication" has the meaning as specified in 18 U.S.C. Section 2510(12), 

as amended. 

 (13) "Electronic-communication service" means a custodian that provides to a user the ability 

to send or receive an electronic communication. 



 

 

 (14) "Fiduciary" means an original, additional, or successor personal representative, 

conservator, agent, or trustee. 

 (15) "Information" means data, text, images, videos, sounds, codes, computer programs, 

software, databases, or the like. 

 (16) "Online tool" means an electronic service provided by a custodian that allows the user, in 

an agreement distinct from the terms-of-service agreement between the custodian and user, to 

provide directions for disclosure or nondisclosure of digital assets to a third person. 

 (17) "Person" means an individual, estate, business or nonprofit entity, public corporation, 

government or governmental subdivision, agency or instrumentality, or other legal entity. 

 (18) "Personal representative" has the meaning specified in Section 62-1-201(33). 

 (19) "Power of attorney" means a record that grants an agent authority to act in the place of a 

principal. 

 (20) "Principal" means an individual who grants authority to an agent in a power of attorney. 

 (21) "Protected person" has the meaning specified in Section 62-5-101(3). The term includes 

an individual for whom an application for the appointment of a conservator is pending. 

 (22) "Record" means information that is inscribed on a tangible medium or that is stored in an 

electronic or other medium and is retrievable in perceivable form. 

 (23) "Remote-computing service" means a custodian that provides to a user 

computer-processing services or the storage of digital assets by means of an electronic 

communications system, as defined in 18 U.S.C. Section 2510(14), as amended. 

 (24) "Terms-of-service agreement" means an agreement that controls the relationship between 

a user and a custodian. 

 (25) "Trustee" has the meaning specified in Section 62-7-103(19). The term includes a 

successor trustee. 

 (26) "User" means a person who has an account with a custodian. 

 (27) "Will" has the meaning specified in Section 62-1-201(52). 

 

HISTORY: 2016 Act No. 260 (S.908), Section 2, eff June 3, 2016. 

 

SECTION 62-2-1015. Application of part. 

 (A) This part applies to a: 

  (1) fiduciary acting under a will or power of attorney executed before, on, or after the 

effective date of this act; 

  (2) personal representative acting for a decedent who died before, on, or after the effective 

date of this act; 

  (3) conservatorship proceeding, commenced before, on, or after the effective date of this act; 

and 

  (4) trustee acting under a trust created before, on, or after the effective date of this act. 

 (B) This part applies to a custodian if the user resides in this State or resided in this State at the 

time of the user's death. 

 (C) This part does not apply to a digital asset of an employer used by an employee in the 

ordinary course of the employer's business. 

 

HISTORY: 2016 Act No. 260 (S.908), Section 2, eff June 3, 2016. 

 

SECTION 62-2-1020. User direction for disclosure of digital assets. 



 

 

 (A) A user may use an online tool to direct the custodian to disclose or not to disclose to a 

designated recipient some or all of the user's digital assets, including the content of electronic 

communications. If the online tool allows the user to modify or delete a direction at all times, a 

direction regarding disclosure using an online tool overrides a contrary direction by the user in a 

will, trust, power of attorney, or other record. 

 (B) If a user has not used an online tool to give direction under subsection (A) or if the 

custodian has not provided an online tool, the user may allow or prohibit in a will, trust, power of 

attorney, or other record, disclosure to a fiduciary of some or all of the user's digital assets, 

including the content of electronic communications sent or received by the user. 

 (C) A user's direction under subsection (A) or (B) overrides a contrary provision in a 

terms-of-service agreement that does not require the user to act affirmatively and distinctly from 

the user's assent to the terms of service. 

 

HISTORY: 2016 Act No. 260 (S.908), Section 2, eff June 3, 2016. 

 

SECTION 62-2-1025. Terms-of-service agreement. 

 (A) This part does not change or impair a right of a custodian or a user under a 

terms-of-service agreement to access and use digital assets of the user. 

 (B) This part does not give a fiduciary or a designated recipient any new or expanded rights 

other than those held by the user for whom, or for whose estate, the fiduciary or designated 

recipient acts or represents. 

 (C) A fiduciary's or designated recipient's access to digital assets may be modified or 

eliminated by a user, by federal law, or by a terms-of-service agreement if the user has not 

provided direction under Section 62-2-1020. 

 

HISTORY: 2016 Act No. 260 (S.908), Section 2, eff June 3, 2016. 

 

SECTION 62-2-1030. Procedure for disclosing digital assets. 

 (A) When disclosing digital assets of a user under this part, the custodian may at its sole 

discretion: 

  (1) grant a fiduciary or designated recipient full access to the user's account; 

  (2) grant a fiduciary or designated recipient partial access to the user's account sufficient to 

perform the tasks with which the fiduciary or designated recipient is charged; or 

  (3) provide a fiduciary or designated recipient a copy in a record of any digital asset that, on 

the date the custodian received the request for disclosure, the user could have accessed if the user 

were alive and had full capacity and access to the account. 

 (B) A custodian may assess a reasonable administrative charge for the cost of disclosing 

digital assets under this part. 

 (C) A custodian need not disclose under this part a digital asset deleted by a user. 

 (D) If a user directs or a fiduciary requests a custodian to disclose under this part some, but not 

all, of the user's digital assets, the custodian need not disclose the assets if segregation of the 

assets would impose an undue burden on the custodian. If the custodian believes the direction or 

request imposes an undue burden, the custodian or fiduciary may seek an order from the court to 

disclose: 

  (1) a subset limited by date of the user's digital assets; 

  (2) all of the user's digital assets to the fiduciary or designated recipient; 



 

 

  (3) none of the user's digital assets; or 

  (4) all of the user's digital assets to the court for review in camera. 

 

HISTORY: 2016 Act No. 260 (S.908), Section 2, eff June 3, 2016. 

 

SECTION 62-2-1035. Disclosure of content of electronic communications of deceased user. 

 If a deceased user consented or a court directs disclosure of the contents of electronic 

communications of the user, the custodian shall disclose to the personal representative of the 

estate of the user the content of an electronic communication sent or received by the user if the 

representative gives the custodian: 

 (1) a written request for disclosure in physical or electronic form; 

 (2) a certified copy of the death certificate of the user; 

 (3) a certified copy of the letter of appointment of the representative or a small estate affidavit 

or court order; 

 (4) unless the user provided direction using an online tool, a copy of the user's will, trust, 

power of attorney, or other record evidencing the user's consent to disclosure of the content of 

electronic communications; and 

 (5) if requested by the custodian: 

  (a) a number, username, address, or other unique subscriber or account identifier assigned 

by the custodian to identify the user's account; 

  (b) evidence linking the account to the user; or 

  (c) a finding by the court that: 

   (i) the user had a specific account with the custodian, identifiable by the information 

specified in subitem (a); 

   (ii) disclosure of the content of electronic communications of the user would not violate 

18 U.S.C. Section 2701, et seq., as amended, 47 U.S.C. Section 222, as amended, or other 

applicable law; 

   (iii) unless the user provided direction using an online tool, the user consented to 

disclosure of the content of electronic communications; or 

   (iv) disclosure of the content of electronic communications of the user is reasonably 

necessary for administration of the estate. 

 

HISTORY: 2016 Act No. 260 (S.908), Section 2, eff June 3, 2016. 

 

SECTION 62-2-1040. Disclosure of other digital assets of deceased user. 

 Unless the user prohibited disclosure of digital assets or the court directs otherwise, a 

custodian shall disclose to the personal representative of the estate of a deceased user a catalogue 

of electronic communications sent or received by the user and digital assets, other than the 

content of electronic communications, of the user, if the representative gives the custodian: 

 (1) a written request for disclosure in physical or electronic form; 

 (2) a certified copy of the death certificate of the user; 

 (3) a certified copy of the letter of appointment of the representative or a small estate affidavit 

or court order; and 

 (4) if requested by the custodian: 

  (a) a number, username, address, or other unique subscriber or account identifier assigned 

by the custodian to identify the user's account; 



 

 

  (b) evidence linking the account to the user; 

  (c) an affidavit stating that disclosure of the user's digital assets is reasonably necessary for 

administration of the estate; or 

  (d) a finding by the court that: 

   (i) the user had a specific account with the custodian, identifiable by the information 

specified in subitem (a); or 

   (ii) disclosure of the user's digital assets is reasonably necessary for administration of the 

estate. 

 

HISTORY: 2016 Act No. 260 (S.908), Section 2, eff June 3, 2016. 

 

SECTION 62-2-1045. Disclosure of content of electronic communications of principal. 

 To the extent a power of attorney expressly grants an agent authority over the content of 

electronic communications sent or received by the principal and unless directed otherwise by the 

principal or the court, a custodian shall disclose to the agent the content if the agent gives the 

custodian: 

 (1) a written request for disclosure in physical or electronic form; 

 (2) an original or copy of the power of attorney expressly granting the agent authority over the 

content of electronic communications of the principal; 

 (3) a certification by the agent, under penalty of perjury, that the power of attorney is in effect; 

and 

 (4) if requested by the custodian: 

  (a) a number, username, address, or other unique subscriber or account identifier assigned 

by the custodian to identify the principal's account; or 

  (b) evidence linking the account to the principal. 

 

HISTORY: 2016 Act No. 260 (S.908), Section 2, eff June 3, 2016. 

 

SECTION 62-2-1050. Disclosure of other digital assets of principal. 

 Unless otherwise ordered by the court, directed by the principal, or provided by a power of 

attorney, a custodian shall disclose to an agent with specific authority over digital assets or 

general authority to act on behalf of a principal a catalogue of electronic communications sent or 

received by the principal and digital assets, other than the content of electronic communications, 

of the principal if the agent gives the custodian: 

 (1) a written request for disclosure in physical or electronic form; 

 (2) an original or a copy of the power of attorney that gives the agent specific authority over 

digital assets or general authority to act on behalf of the principal; 

 (3) a certification by the agent, under penalty of perjury, that the power of attorney is in effect; 

and 

 (4) if requested by the custodian: 

  (a) a number, username, address, or other unique subscriber or account identifier assigned 

by the custodian to identify the principal's account; or 

  (b) evidence linking the account to the principal. 

 

HISTORY: 2016 Act No. 260 (S.908), Section 2, eff June 3, 2016. 

 



 

 

SECTION 62-2-1055. Disclosure of digital assets held in trust when trustee is original user. 

 Unless otherwise ordered by the court or provided in a trust, a custodian shall disclose to a 

trustee that is an original user of an account any digital asset of the account held in trust, 

including a catalogue of electronic communications of the trustee and the content of electronic 

communications. 

 

HISTORY: 2016 Act No. 260 (S.908), Section 2, eff June 3, 2016. 

 

SECTION 62-2-1060. Disclosure of contents of electronic communications held in trust when 

trustee not original user. 

 Unless otherwise ordered by the court, directed by the user, or provided in a trust, a custodian 

shall disclose to a trustee that is not an original user of an account the content of an electronic 

communication sent or received by an original or successor user and carried, maintained, 

processed, received, or stored by the custodian in the account of the trust if the trustee gives the 

custodian: 

 (1) a written request for disclosure in physical or electronic form; 

 (2) a certified copy of the trust instrument or a certification of the trust under Section 

62-7-1013 which includes consent to disclosure of the content of electronic communications to 

the trustee; 

 (3) a certification by the trustee, under penalty of perjury, that the trust exists and the trustee is 

a currently acting trustee of the trust; and 

 (4) if requested by the custodian: 

  (a) a number, username, address, or other unique subscriber or account identifier assigned 

by the custodian to identify the trust's account; or 

  (b) evidence linking the account to the trust. 

 

HISTORY: 2016 Act No. 260 (S.908), Section 2, eff June 3, 2016. 

 

SECTION 62-2-1065. Disclosure of other digital assets held in trust when trustee not original 

user. 

 Unless otherwise ordered by the court, directed by the user, or provided in a trust, a custodian 

shall disclose, to a trustee that is not an original user of an account, a catalogue of electronic 

communications sent or received by an original or successor user and stored, carried, or 

maintained by the custodian in an account of the trust and any digital assets, other than the 

content of electronic communications, in which the trust has a right or interest if the trustee gives 

the custodian: 

 (1) a written request for disclosure in physical or electronic form; 

 (2) a certified copy of the trust instrument or a certification of the trust under Section 

62-7-1013; 

 (3) a certification by the trustee, under penalty of perjury, that the trust exists and the trustee is 

a currently acting trustee of the trust; and 

 (4) if requested by the custodian: 

  (a) a number, username, address, or other unique subscriber or account identifier assigned 

by the custodian to identify the trust's account; or 

  (b) evidence linking the account to the trust. 

 



 

 

HISTORY: 2016 Act No. 260 (S.908), Section 2, eff June 3, 2016. 

 

SECTION 62-2-1070. Disclosure of digital assets to conservator of protected person. 

 (A) After an opportunity for a hearing under Article 5 of this title, the court may grant a 

conservator access to the digital assets of a protected person. 

 (B) Unless otherwise ordered by the court or directed by the user, a custodian shall disclose to 

a conservator the catalogue of electronic communications sent or received by a protected person 

and any digital assets, other than the content of electronic communications, in which the 

protected person has a right or interest if the conservator gives the custodian: 

  (1) a written request for disclosure in physical or electronic form; 

  (2) a certified copy of the court order that gives the conservator authority over the digital 

assets of the protected person; and 

  (3) if requested by the custodian: 

   (a) a number, username, address, or other unique subscriber or account identifier assigned 

by the custodian to identify the account of the protected person; or 

   (b) evidence linking the account to the protected person. 

 (C) A conservator with general authority to manage the assets of a protected person may 

request a custodian of the digital assets of the protected person to suspend or terminate an 

account of the protected person for good cause. A request made under this section must be 

accompanied by a certified copy of the court order giving the conservator authority over the 

protected person's property. 

 

HISTORY: 2016 Act No. 260 (S.908), Section 2, eff June 3, 2016. 

 

SECTION 62-2-1075. Fiduciary duty and authority. 

 (A) The legal duties imposed on a fiduciary charged with managing tangible property apply to 

the management of digital assets, including the: 

  (1) duty of care; 

  (2) duty of loyalty; and 

  (3) duty of confidentiality. 

 (B) A fiduciary's or designated recipient's authority with respect to a digital asset of a user: 

  (1) except as otherwise provided in Section 62-2-1020, is subject to the applicable terms of 

service; 

  (2) in the case of a fiduciary, is subject to other applicable law, including copyright law; 

  (3) is limited by the scope of the fiduciary's duties; and 

  (4) may not be used to impersonate the user. 

 (C) A fiduciary with authority over the property of a decedent, protected person, principal, or 

settlor has the right to access any digital asset in which the decedent, protected person, principal, 

or settlor had a right or interest and that is not held by a custodian or subject to a terms-of-service 

agreement. 

 (D) A fiduciary acting within the scope of the fiduciary's duties is an authorized user of the 

property of the decedent, protected person, principal, or settlor for the purpose of applicable 

computer fraud and unauthorized computer access laws, including this state's law on 

unauthorized computer access. 

 (E) A fiduciary with authority over the tangible, personal property of a decedent, protected 

person, principal, or settlor: 



 

 

  (1) has the right to access the property and any digital asset stored in it; and 

  (2) is an authorized user for the purpose of computer fraud and unauthorized computer 

access laws, including this state's law regarding unauthorized computer access. 

 (F) A custodian may disclose information in an account to a fiduciary of the user when the 

information is required to terminate an account used to access digital assets licensed to the user. 

 (G) A fiduciary of a user may request a custodian to terminate the user's account. A request for 

termination must be in writing, in either physical or electronic form, and accompanied by: 

  (1) if the user is deceased, a certified copy of the death certificate of the user; 

  (2) a certified copy of the letter of appointment of the representative or a small estate 

affidavit or court order, power of attorney, or trust giving the fiduciary authority over the 

account; and 

  (3) if requested by the custodian: 

   (a) a number, username, address, or other unique subscriber or account identifier assigned 

by the custodian to identify the user's account; 

   (b) evidence linking the account to the user; or 

   (c) a finding by the court that the user had a specific account with the custodian, 

identifiable by the information specified in subitem (a). 

 

HISTORY: 2016 Act No. 260 (S.908), Section 2, eff June 3, 2016. 

 

SECTION 62-2-1080. Custodian compliance and immunity. 

 (A) Not later than sixty days after receipt of the information required under Sections 

62-2-1035 through 62-2-1075, a custodian shall comply with a request under this part from a 

fiduciary or designated recipient to disclose digital assets or terminate an account. If the 

custodian fails to comply, the fiduciary or designated recipient may apply to the court for an 

order directing compliance. 

 (B) An order under subsection (A) directing compliance must contain a finding that 

compliance is not in violation of 18 U.S.C. Section 2702, as amended. 

 (C) A custodian may notify the user that a request for disclosure or to terminate an account 

was made under this part. 

 (D) A custodian may deny a request under this part from a fiduciary or designated recipient for 

disclosure of digital assets or to terminate an account if the custodian is aware of any lawful 

access to the account following the receipt of the fiduciary's request. 

 (E) This part does not limit a custodian's ability to obtain or require a fiduciary or designated 

recipient requesting disclosure or termination under this part to obtain a court order which: 

  (1) specifies that an account belongs to the protected person or principal; 

  (2) specifies that there is sufficient consent from the protected person or principal to support 

the requested disclosure; and 

  (3) contains a finding required by law other than this part. 

 (F) A custodian and its officers, employees, and agents are immune from liability for an act or 

omission done in good faith in compliance with this part. 

 

HISTORY: 2016 Act No. 260 (S.908), Section 2, eff June 3, 2016. 

 

SECTION 62-2-1085. Uniformity of application and construction. 



 

 

 In applying and construing this uniform act, consideration must be given to the need to 

promote uniformity of the law with respect to its subject matter among states that enact it. 

 

HISTORY: 2016 Act No. 260 (S.908), Section 2, eff June 3, 2016. 

 

SECTION 62-2-1090. Relation to Electronic Signatures in Global and National Commerce Act. 

 This uniform act modifies, limits, or supersedes the Electronic Signatures in Global and 

National Commerce Act, 15 U.S.C. Section 7001, et seq., but does not modify, limit, or 

supersede Section 101(c) of that act, 15 U.S.C. Section 7001(c), or authorize electronic delivery 

of any of the notices described in Section 103(b) of that act, 15 U.S.C. Section 7003(b). 

 

HISTORY: 2016 Act No. 260 (S.908), Section 2, eff June 3, 2016. 

 

  



 

 

 

Appendix B 

Sample Language to include in a Will, Trust Agreement or Power of Attorney 

 

Digital Assets and Accounts.  My Trustee/Personal Representative/Agent may take any 

action (including, without limitation, changing a terms of service agreement or other 

governing instrument) with respect to any Digital Assets and Digital Accounts held as 

part of any trust hereunder/my Estate (whether by explicit transfer or by general 

assignment) as the Trustee/Personal Representative/Agent shall deem appropriate, and as 

shall be permitted under applicable state and Federal law.  My Trustee/Personal 

Representative/Agent  may engage experts or consultants or any other third party, and 

may delegate authority to such experts, consultants or third party, as necessary or 

appropriate to effectuate such actions with respect to the Digital Assets or Digital 

Accounts, including, but not limited to, such authority as may be necessary or appropriate 

to decrypt electronically stored information, or to bypass, reset or recover any password 

or other kind of authentication or authorization.  This authority is intended to constitute 

"lawful consent" to a service provider to divulge the contents of any communication 

under The Stored Communications Act (currently codified as 18 U.S.C. §§ 2701 et seq.) 

and the South Carolina Uniform Fiduciary Access to Digital Asset Act, to the extent that 

such lawful consent is required and my Trustee/Personal Representative/Agent acting 

hereunder shall be an authorized user for purposes of applicable computer-fraud and 

unauthorized-computer-access laws.  The authority granted under this paragraph is 

intended to provide my Trustee/Personal Representative/Agent with full authority 

(including related to the content of electronic communications) to access and manage any 

Digital Assets and Digital Accounts held as part of any trust hereunder/my Estate, to the 

extent permitted under applicable state and Federal law and shall not limit any authority 

granted to my Trustee/Personal Representative/Agent under such laws. 

 

Definition of Digital Assets, Accounts and Devices.  The following definitions and 

descriptions shall apply to the authority of my Trustee/Personal Representative/Agent 

with respect to the Digital Assets and Accounts held hereunder:   

1. “Digital Assets” shall include files created, generated, sent, communicated, 

shared, received, or stored on a Digital Device, regardless of the ownership of the 

physical device upon which the digital item was created, generated, sent, communicated, 

shared, received or stored (which underlying physical device shall not be a "Digital 

Asset" for purposes of this Agreement)   



 

 

2. A "Digital Device" is an electronic device that can create, generate, send, share, 

communicate, receive, store, display, or process information, including, without 

limitation, desktops, laptops, tablets, peripherals, storage devices, mobile telephones, 

smart phones, cameras, electronic reading devices and any similar digital device which 

currently exists or may exist as technology develops or such comparable items as 

technology develops.   

3. "Digital Account” means an electronic system for creating, generating, sending, 

sharing, communicating, receiving, storing, displaying, or processing information which 

provides access to a Digital Asset stored on a Digital Device, regardless of the ownership 

of such Digital Device.    

4. For the purpose of illustration, and without limitation, Digital Assets and Digital 

Accounts shall include email and email accounts, social network content and accounts, 

social media content and  accounts, text, documents, digital photographs, digital videos, 

software, software licenses, computer programs, computer source codes, databases, file 

sharing accounts, financial accounts, health insurance records and accounts, health care 

records and accounts, domain registrations, DNS service accounts, web hosting accounts, 

tax preparation service accounts, online store accounts and affiliate programs and other 

online accounts which currently exist or may exist as technology develops, or such 

comparable items and accounts as technology develops, including any words, characters, 

codes, or contractual rights necessary to access such items and accounts. 

 



F. Patricia Scarborough 
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I. Background 

A. Generally: 

The Administration’s budget proposals for fiscal years 2009 through 2016 have all 

included the suggestion that taxpayers who receive property from a decedent must use the 

estate tax value assigned to the property received as their basis regardless of whether the 

taxpayer agrees with the estate tax value selected by the estate.  The Surface 

Transportation Act of 2015 added new Sections 1014(f), 6035, 6662(b)(8), 6662(k), 

6724(d)(1)(D) and 6724(d)(2)(II) which provide the foundation for the new basis 

reporting regime. 

B. Section 6035: 

All executors of a decedent’s estate that are required to file a Federal estate tax 

return under Section 6018 after July 31, 2015, must file an Information Return (Form 

8971) and copies of the Statement provided to each beneficiary (Schedule A) with the 

IRS.  The executor must also provide each beneficiary with a Statement corresponding to 

the property received or to be received by that beneficiary.  The Information Return and 

the Statement(s) must identify the value of each interest in property reported on the 

decedent’s estate tax return, and the Information Return and Statement(s) must be filed 

with the IRS and the Statement(s) must be provided to the beneficiary/beneficiaries no 

later than the earlier of 30 days after the date on which the estate tax return is required to 

be filed or 30 days after the estate tax return is actually filed.  Any later adjustment to the 

value of any property or any other information reported on an Information Return or 

Statement(s) requires the filing of a supplemental Statement with the IRS within 30 days 

of the date of the adjustment.  A supplemental Statement must also be provided to the 

affected beneficiary/beneficiaries.  The IRS has broad authority to prescribe regulations 

necessary for implementing the valuation reporting requirements.  Sections 6721 and 

6722 provide penalties for the failure to file an Information Return or failure to provide a 

beneficiary Statement. 
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C. Section 1014(f): 

Section 1014(f) provides that the income tax basis of any property received from a 

decedent’s estate after July 31, 2015, which was adjusted under the provisions of Section 

1014(a) cannot exceed the value of that property for estate tax purposes or the value 

reflected in a Statement provided by the executor to the beneficiary.  The consistent basis 

rule applies only “to any property whose inclusion in the decedent’s estate increased the 

liability for the tax imposed by chapter 11 (reduced by credits allowable against such tax) 

on such estate.”  IRC § 1014(f)(2).   

The basis of property is determined for tax purposes if (i) the value of the property 

is shown on an estate tax return and is not timely contested by the IRS; (ii) the IRS 

specifies the value of the property and the executor does not timely contest the 

determined value; or (iii) the value of the property is determined by a court or pursuant to 

a settlement agreement with the IRS.  IRC § 1014(f)(3).  The IRS may issue regulations 

to provide for exceptions to the basis determination rules of Section 1014(f).  IRC § 

1014(f)(4).  The penalty for reporting a basis in excess of the basis determined under 

Section 1014(f) is equal to twenty percent (20%) of the portion of the underpayment 

attributable to the inconsistent basis reporting.  IRC § 6662(a), (b)(7). 

D. Delayed Filing Date: 

The IRS has delayed the initial filing date for Form 8971 several times.  The first 

delayed filing date was February 29, 2016, and the IRS cautioned filers to wait for 

finalized forms and guidance before filing the required Information Returns and 

Statements.  Notice 2015-57, 2015-36 I.R.B 294 (Sept. 8, 2015).  When the IRS failed to 

issue forms or guidance by the February 29 filing date, the filing date was extended to 

March 31, 2016.  Notice 2016-19, 2016-9 I.R.B. 362 (Feb. 29, 2016).  The IRS issued 

temporary regulations four days later which reiterated that the deadline to file for all 

executors of estates required to file Information Returns or furnish Statements to 

beneficiaries on or before March 31, 2016, was March 31, 2016.  Temp. Reg. § 1.6035-

2T.  On March 23, 2016, the IRS extended the deadline for Statements and Information 
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Returns required to be filed with the IRS or furnished to a beneficiary on or before June 

30, 2016, until June 30, 2016.” 

II. Section 6035 – IRS Guidance (Proposed Regulations) 

A. Definitions: 

1. “Executor has the same meaning as in section 2203 and includes any other person 

required under section 6018(b) to file a return.” Prop. Reg. § 1.6035-1(g)(1). 

a. Executor means “the executor or administrator of the decedent, or if there is no 

executor or administrator appointed, qualified, and acting within the United 

States, then any person in actual or constructive possession of any property of 

the decedent.” IRC § 2203. 

b. If no executor or administrator is appointed, qualified and acting within the 

United States, then “every person in actual or constructive possession of any 

property of the decedent situated in the United States is constituted an executor 

for purposes of the tax . . . and is required to make and file a return.” Treas. 

Reg. § 20.6018-2. 

2. “Information Return means the Form 8971, including each beneficiary’s Statement as 

defined in paragraph (g)(3) of this section required to be furnished, or any successor 

form issued by the IRS for this purpose.”  Prop. Reg. § 1.6035-1(g)(2). 

3. “Statement means the payee statement described as Schedule A of the Information 

Return furnished to a beneficiary or any successor form or schedule issued by the IRS 

for this purpose.”  Prop. Reg. § 1.6035-1(g)(2). 

B. Generally: 

1. An executor required to file a return under section 6018 must file an information 

return (Form 8971) including each beneficiary’s Statement (Schedule A) with the IRS 

to report the value of all property included in the decedent’s gross estate which was 

reported or required to be reported on a return under section 6018 other than cash, 

IRD, tangible personal property for which an appraisal is not required, and property 



  

4 
{00146188 /  } 

 

disposed of by the estate and not distributed to a beneficiary in a transaction in which 

capital gain or loss was recognized. Prop. Reg. § 1.6035-1(a)(1), (b)(1), (g)(1)–(3).   

a. An executor is not required to file a Form 8971 if the executor is not required 

by section 6018 to file an estate tax return, even if the executor does in fact file 

a return for other purposes (e.g., GST tax exemption allocation, portability 

election, or a protective filing).  Prop. Reg. § 1.6035-1(a)(2). 

2. Transferors are required to file an information return with the IRS and provide 

transferees with a copy of Form 8971 and Schedule A within thirty (30) days of a 

transfer of property that was previously reported or required to be reported on a Form 

8971 or Schedule A to a related transferee “in a transaction in which a related 

transferee determines its basis, in whole or in part, by reference to the 

recipient/transferor’s basis.” Prop. Reg. § 1.6035-1(f). 

C. Estates for which no Form 8971 required: 

1. Citizens or Residents: 

a. Where the gross estate does not exceed the basic exclusion amount in effect 

under section 2010(c). IRC § 6018(a)(1).   

(i) The basic exclusion amount for 2016 is Five Million Four Hundred 

Fifty Thousand Dollars ($5,450,000). Rev. Proc. 2015-53, 2015-44. 

(ii) Thompson Reuters predicts that the basic exclusion amount for 2017 

will be Five Million Four Hundred Ninety Thousand Dollars 

($5,490,000). Thompson Reuters Checkpoint, Special Report: Projected 

2017 Inflation-Adjusted Tax Brackets and Other Key Figures, at 11. 

2. Nonresident Not Citizens of the United States: 

a. If the part of the gross estate which is situated in the United States does not 

exceed Sixty Thousand Dollars ($60,000). 
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D. Property to be reported on Form 8971 and Schedule A: 

1. Generally, “all property reported or required to be reported on a return under section 

6018” including “any other property whose basis is determined in whole or in part by 

reference to that property.” Prop. Reg. § 1.6035-1(b). 

a. Includes: 

(i) Of the property of a deceased nonresident non-citizen, this includes only 

the property that is subject to the United States estate tax. 

(ii) Only the decedent’s one-half (½) of community property. 

E. Where the Distribution has not yet been determined: 

1. When “the executor has not determined what property will be used to satisfy the 

interest of each beneficiary, the executor must report on the Statement for each such 

beneficiary all of the property that the executor could use to satisfy that beneficiary’s 

interest.” Prop. Reg. § 1.6035-1(c)(3). 

2. The executor may file a supplemental Information Return and Statement once the 

final distribution has been determined. Id. 

a. Supplemental Information Returns and Statements may be filed to “specify the 

actual distribution of property previously reported as being available to satisfy 

the interests of multiple beneficiaries.” Prop. Reg. § 1.6053-1(e)(3)(i)(B). 

F. Property exempt from reporting requirements: 

1. Cash other than coin collections or other coins or bills with numismatic value. Treas. 

Reg. § 1.6035-1(b)(1)(i). 

2. Income in respect of a decedent. Prop. Reg. § 1.6035-1(b)(1)(ii). 

3. Tangible personal property with an aggregate value not in excess of Three Thousand 

Dollars ($3,000). Prop. Reg. § 1.6035-1(b)(1)(iii); Treas. Reg. § 20.2031-6(b). 

4. “Property sold, exchanged, or otherwise disposed of (and therefore not distributed to a 

beneficiary) by the estate in a transaction in which capital gain or loss is recognized.” 

Prop. Reg. § 1.6035-1(b)(iv). 
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5. Examples from the proposed regulations: 

Included in D’s gross estate are the contents of his residence. 

Pursuant to §20.2031-6(a), the executor attaches to the return 

required by section 6018 filed for D’s estate a room by room 

itemization of household and personal effects. All articles are 

named specifically. In each room a number of articles, none 

of which has a value in excess of $100, are grouped. A value 

is provided for each named article. Included in the household 

and personal effects are a painting, a rug, and a clock, each of 

which has a value in excess of $3,000. Pursuant to §20.2031-

6(b), the executor obtains an appraisal from a disinterested, 

competent appraiser(s) of recognized standing and ability, or 

a disinterested dealer(s) in the class of personalty involved for 

the painting, rug, and clock. The executor attaches these 

appraisals to the estate tax return for D’s estate. Pursuant to 

paragraph (b)(1)(iii) of this section, the reporting 

requirements of paragraph (a)(1) of this section apply only to 

the painting, rug, and clock. 

Prop. Reg. § 1.6035-1(b)(2) Example (1). 

Included in D’s estate are shares in C, a publicly traded 

company. Shortly after D’s death but prior to the filing of the 

estate tax return for D’s estate, C is acquired by T, also a 

publicly traded company. For the shares in C includible in 

D’s estate, the estate receives new shares in T and cash in a 

fully taxable transaction. Pursuant to paragraph (b)(1)(iv) of 

this section, the reporting requirements of paragraph (a)(1) of 

this section do not apply to the new shares in T or the cash. 

Prop. Reg. § 1.6035-1(b)(2) Example (2). 

G. Beneficiaries that are Entitled to receive Schedule A: 

1. Beneficiaries defined: 

a. “[E]ach beneficiary who has (or will acquire), whether from the decedent or by 

reason of the death of the decedent, property reported on the Information 

Return.”  Prop. Reg. § 1.6035-1(a)(1), (c)(1).   

b. “[T]he beneficiary of a life estate is the life tenant, the beneficiary of a 

remainder interest is the remainderman(men) identified as if the life tenant 
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were to die immediately after the decedent, and the beneficiary of a contingent 

interest is a beneficiary, unless the contingency has occurred prior to the filing 

of the Form 8971.”  Prop. Reg. § 1.6035-1(c)(1). 

c. Where the beneficiary is a trust, estate, or business entity, the executor must 

furnish the Statement to the trustee, executor, or the business entity.  Prop. 

Reg. § 1.6035-1(c)(2). 

2. Unknown Beneficiary: 

a. If the property to be used to satisfy the interest of a beneficiary has not been 

determined by the due date of the return, the executor must report on the 

Statement to that beneficiary all of the property that could be used to satisfy 

such beneficiary’s interest.  Prop. Reg. § 1.6035-1(c)(3). 

3. Duty to locate beneficiaries:   

a. It is the responsibility of the executor to identify and locate all beneficiaries.  If 

the beneficiary has not been found by the date of the Information Return, the 

executor must include the fact that the beneficiary has not been found on the 

Information Return, and must include an explanation of the executor’s efforts 

to locate the beneficiary.  Prop. Reg. § 1.6035-1(c)(3) 

(i) If the beneficiary is located at a later date, the executor must give the 

beneficiary a copy of the beneficiary’s Statement.  The executor must 

file a supplemental Information Return with the IRS within 30 days of 

locating the beneficiary. The supplemental Information return must have 

a copy of the beneficiary’s Statement attached.  Id. 

(ii) If the beneficiary is not located and the executor “distributes the 

property to different beneficiary who was not identified in the 

Information Return as the recipient of that property, the executor must 

file a supplemental Information Return with the IRS and furnish the 

substitute beneficiary with that beneficiary’s Statement within 30 days 

after the property is distributed.”  The supplemental Information Return 

must have a copy of the beneficiary’s Statement attached.  Id. 
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H. Due Date: 

1. The executor must file the Information Return and provide each beneficiary the 

Statement corresponding to the property that the beneficiary will receive on or before 

the earlier of— 

(i) The date that is 30 days after the due date of the estate tax return 

required by section 6018 (including extensions, if any), or 

(ii) The date that is 30 days after the date on which that return is filed with 

the IRS. 

Prop. Reg. § 1.6035-1(d)(1). 

2. Executors and persons required to file Statements before June 30, 2016 need not do so 

until June 30, 2016.  Notice 2016-27, 2016-15 I.R.B. 576. 

I. Supplemental Form 8971 and Schedule A: 

1. Generally, executors must file the Information Return or Statement if there is any 

change in the information required to be reported on the Information Return or the 

Statement that causes the information as previously reported to be incorrect or 

incomplete.  Prop. Reg. § 1.6035-1(e)(1), (2). 

2. Supplemental Information Returns and Statements are not required to correct 

inconsequential errors and omissions.  Treas. Reg. § 1.6035-1(e)(3). 

a. An inconsequential error or omission is “any failure that cannot reasonably be 

expected to prevent or hinder the [recipient] from . . . putting the [Information 

Return and/or Statement] to its intended use.” Treas. Reg. § 301.6722-1(b)(1). 

3. Due Date: 

a. Supplemental Information Returns and Statements are generally due on or 

before 30 days after: 

i. The final value of the property is determined (see Prop. Reg. § 1.1014-

10(c), discussed in I. J. 2. b. below); 

ii. The executor discovers that the Information Return or Statement is 

incorrect or incomplete in any way that is not inconsequential; 
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iii. Any supplemental estate tax return is filed to report property not 

previously reported on an estate tax return. 

1. A copy of each supplemental Statement provided to the 

beneficiaries of an interest in property that was not previously 

reported must be attached to the supplemental Information 

Return. 

Prop. Reg. § 1.6035-1(e)(4)(i). 

b. The due date for supplemental Information Returns where property is 

transferred through a revocable trust is 30 days after the property has been 

distributed to the beneficiary.  Prop. Reg. § 1.6035-1(e)(4)(ii). 

J. Subsequent Transfers: 

1. A recipient that transfers property (by gift or otherwise) is required to file a 

supplemental Statement with the IRS within 30 days of the transfer and must provide 

the transferee with a copy of the same supplemental Statement if— 

a. The property transferred was previously reported or required to be reported on 

an Information Return; 

b. The transaction is with a related transferee; and  

c. The related transferee’s basis in the property is determined, in whole or in part, 

by reference to the recipient/transferor’s basis in the transferred property. 

Prop. Reg. § 1.6035-1(f). 

2. A supplemental Statement must be filed and a copy must be furnished to a transferee 

for any “distribution or transfer of any other property the basis of which is determined 

in whole or in part by reference to that property (for example as the result of a like-

kind exchange or involuntary conversion).”  Id. 

a. If the recipient/transferor files a supplemental Statement before the 

recipient/transferor receives the Statement from the executor, the supplemental 

Statement filed by the recipient/transferor must report the change in ownership 
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but does not need to “provide the value information that would otherwise be 

required on the supplemental Statement.”  Id. 

b. If “the transfer occurs before the final value is determined within the meaning 

of proposed § 1.1014-10(c), the transferor must provide the executor with a 

copy of the supplemental Statement filed with the IRS and furnished to the 

transferee in order to notify the executor of the change in ownership of the 

property.”  Id. 

(i) Final value will not be determined until— 

(a) The “period of limitations for assessment under chapter 11 has 

expired without [the] value having been timely adjusted or 

contested by the IRS;” 

(b) If (a) does not apply, “the value determined or specified by the 

IRS once the periods of limitations for assessment and for claim 

for refund or credit of the tax under chapter 11 have expired 

without that value having been timely contested;” 

(c) If (a) and (b) do not apply “the value determined in an 

agreement, once that agreement is final and binding on all 

parties; or” 

(d) If (a), (b) and (c) do not apply, “the value determined by a court, 

once the court’s determination is final.” 

Prop. Reg. § 1.1014-10(c)(1). 

(ii) Recipients of property subject to the consistency requirements of Prop. 

Reg. § 1.1014-10(b) “may not claim an initial basis in that property in 

excess of the value reported on the” Statement.  Prop. Reg. § 1.1014-

10(c)(2). 

(a) If the final value of the property differs from the value reported 

on the Statement, the taxpayer may not rely on the value reported 



  

11 
{00146188 /  } 

 

on the Statement “and the taxpayer may have a deficiency and 

underpayment resulting from [the] difference.”  Id.  

3. The executor must provide Statements and supplemental Statements to the new 

transferee instead of the transferor.  Prop. Reg. § 1.6035-1(f). 

4. For purposes of section 1.6035-1(f), a related transferee is any member of the 

transferor’s family within the meaning of section 2704(c)(2), any controlled entity 

within the meaning 2704(b)(2)(A) or (B), and any trust that the transferor would be a 

deemed owner of for income tax purposes.  Id.   

K. Penalties 

1. Penalties related to the failure to timely file complete and correct Information Returns 

are governed by section 6721 and the regulations thereunder.  Prop. Reg. § 1.6035-

1(h)(1). 

2. Penalties related to the failure to timely furnish correct statements are governed by 

section 6722.  Prop. Reg. § 1.6035-1(h)(2). 

3. Section 6724 provides “for waivers of penalties for certain failures due to reasonable 

cause.”  Prop. Reg. § 1.6035-1(h)(1), (2).   

III. Form 8971 and Instructions 

A. Purpose of Form: 

Executors of an estate and others who are required to file Form 706 after July 2015 are 

required to report the final estate tax value of property distributed from the estate.  Form 

8971 and a copy of every Schedule A attached thereto are used to report values to the 

IRS.  One Schedule A is provided to each beneficiary of the estate. 

B. Who Must File: 

The executor of the estate or other person(s) required to file Form 706 or Form 706-NA 

after July 2015 is required to file Form 8971 with the attached Schedule(s) A with the 

IRS and must provide each beneficiary with such beneficiary’s Schedule A.   

Form 8971 is not required if: 

1. The gross estate plus the adjusted taxable gifts is less than the basic exclusion amount;  

2. Estate tax-related forms other than Form 706 or 706-NA are filed; 

3. The estate tax return is filed solely to make a GST Tax election or allocation; or 

4. The estate tax return is filed solely to elect portability of the deceased spousal 

exclusion amount. 

C. When to File: 

Form 8971 and all Schedule(s) A must be filed with the IRS no later than the earlier of  
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1. The date that is 30 days after the date on which Form 706 or 706-NA is required to be 

filed with the IRS; or 

2. The date that is 30 days after the date on which Form 706 or 706-NA is filed with the 

IRS. 

Each beneficiary should receive the Schedule A that lists that beneficiary (and only the 

Schedule A that lists that beneficiary–beneficiaries should not receive Form 8971) no 

later than the earlier of  

1. The date that is 30 days after the date on which Form 706 or 706-NA is required to be 

filed with the IRS; or 

2. The date that is 30 days after the date on which Form 706 or 706-NA is filed with the 

IRS. 

Notice 2016-27, 2016-15 I.R.B. 576 made June 30, 2016 the due date for all Forms 8971 

and Schedules A required to be filed/provided to beneficiaries after July 31, 2015, and 

before June 30, 2016. 

If the due date for the Form 8971 and Schedule(s) A falls on a Saturday, Sunday, or legal 

holiday, the executor may file on the next business day. 

D. Where to File: 

Form 8971 including all Schedule(s) A should be sent to  

 Department of the Treasury 

 Internal Revenue Service Center 

 Mail Stop #824G 

 Cincinnati, OH 45999 

Beneficiaries can be provided Schedule A by: 

1. In person to an individual beneficiary, the trustee of a beneficiary trust, or to the 

executor of a beneficiary estate; 

2. By email; 

3. By U.S. mail to the beneficiary’s last known address; or  

4. By private delivery service to the beneficiary’s last known address. 

The person required to file must certify in Part II, Column D of Form 8971 the date on 

which Schedule A was provided to each beneficiary.  Person required to file should keep 

proof of delivery, acknowledgment of receipt, or other relevant information for the 

estate’s records.  Where there is more than one executor or trustee of a beneficiary estate 



  

13 
{00146188 /  } 

 

or trust, providing one executor/trustee with a Schedule A is sufficient to meet the filing 

requirement (with regards to that beneficiary). 

The only approved private delivery services are DHL, Federal Express (FedEx), and 

United Parcel Service (UPS). 

The Cincinnati Office’s address for private delivery service is: 

201 West Rivercenter Blvd., 

Covington, KY 41011 

E. Supplemental Forms 8971 and Schedules A: 

The value of the property to be reported on the initial Form 8971 and Schedule(s) A is the 

fair market value as reported on the estate tax return.  The “final value” to be reported on 

a supplemental Form 8971 and Schedule(s) A is: 

1. The value of the property shown on the estate tax return filed with the IRS if the IRS 

does not contest that value before the period of assessment expires; 

2. The value of the property specified by the IRS if the estate does not timely contest the 

IRS’s valuation; or 

3. The value of the property as determined by a court or in a settlement agreement with 

the IRS. 

If the property reported on the initial Form 8971 and Schedule(s) A is different from the 

“final value” the executor must file a supplemental Form 8971 and Schedule(s) A with 

the IRS and provide a supplemental Schedule A to each affected beneficiary no later than 

30 days after the adjustment to the value of the property.  On both the Form 8971 and the 

Schedule(s) A, the “Supplemental Filing” box should be checked, and only the 

information that has changed should be reported. 

If the executor of an estate or other person required to file Form 8971 has been notified 

that the Form 706 related to the Form 8971 has been selected for examination, the 

executor or other person required to file should provide the examining office with a copy 

of the supplemental Form 8971 and Schedule(s) A. 

F. Rounding Off to Whole Dollars: 

The value of property reported on Form 8971 and Schedule(s) A should be rounded to the 

nearest whole-dollar amount.  To round, drop amounts under $0.50 and increase amounts 

from $0.50 to $0.99.  For example, $1.49 would be rounded to $1.00, and $1.50 would be 

rounded to $2.00. 
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G. Penalties: 

Penalties for failure to file correct Forms 8971 by the due date apply if there is a failure to 

timely file, a failure to include all information required to be shown, a failure to include 

correct information, or a failure to file a correct supplemental Form 8971 or Schedule(s) 

A.  A complete Form 8971 includes all Schedule(s) A.  Only one penalty applies for all 

failures related to a single filing of a single Form 8971 and the required Schedule(s) A.  

Each filing of a Form 8971 and the required Schedule(s) A is a separate filing whether or 

not the filing is an initial filing or a supplemental filing. 

1. If the person required to file Form 8971 and the attached Schedules A fails to file a 

correct Form 8971 or Schedule A by the due date, a penalty of up to $50 per Form 

8971 (including all Schedule(s) A) will apply if the failure is corrected within 30 

days.   The maximum penalty if the filer corrects the error within 30 days is $532,000 

($186,000 if the taxpayer qualifies for the lower maximum penalty). 

2.  If the failure is not corrected within 30 days the penalty increases to $260 per Form 

8971, with a maximum penalty of $3,193,000 per year ($1,064,000 if the taxpayer 

qualifies for the lower maximum penalty). 

a. A taxpayer will qualify for the lower maximum penalties if the taxpayer’s 

average annual gross receipts for the three most recent tax years (or, if shorter, 

the period the taxpayer has been in existence) ending in the calendar year 

before the information returns were due are $5 million or less. 

3. Any failure due to an intentional disregard of the requirements to file is subject to a 

minimum penalty of at least $530 per Form 8971, with no maximum penalty. 

4. Inconsequential errors or omissions are not considered a failure to include correct 

information and will not prevent the IRS from processing a Form 8971 and the 

required Schedule(s) A. 

a.  No error or omission is considered to be inconsequential if it is related to a 

TIN, a beneficiary’s surname, or the value of the asset the beneficiary is 

receiving from the estate. 
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The penalty for failure to furnish correct Schedules A to beneficiaries by the due date 

applies if there is a failure to provide the Schedule A by the due date, a failure to include 

all information required, a failure to include correct information, or a failure to provide 

correct supplemental Schedule A by the due date. 

1. If the failure is corrected within 30 days after the due date, the penalty is $50 per 

Schedule A with a maximum penalty of $532,000 ($186,000 if the taxpayer qualifies 

for lower maximum penalties). 

2. If the failure is not corrected within 30 days after the due date, or if the failure is not 

corrected at all, the penalty is $260 per Schedule A with a maximum penalty of 

$3,193,000 per year ($1,064,000 if the taxpayer qualifies for lower maximum 

penalties). 

3. A taxpayer will qualify for lower maximum penalties if the average annual gross 

receipts for the three most recent tax years (or the period the taxpayer was in 

existence if less than three years) pending before the calendar year in which the 

information returns were due are $5 million or less. 

4. Failure to provide the correct Schedule A that is due to intentional disregard of the 

requirements to provide correct Schedules A will result in the minimum penalty of at 

least $530 per Schedule A, with no maximum penalty. 

5.  An error or omission is not considered a failure to include correct information if the 

error or omission is inconsequential.  An error or omission is considered 

inconsequential if it cannot reasonably be expected to prevent or hinder the 

beneficiary from receiving correct information in a timely matter and using such 

correct information to report basis on the beneficiary’s own return. 

a. The penalties for failure to file Form 8971 and failure to provide Schedule A 

will not apply to any failure that is due to reasonable cause and not due to 

willful neglect. 

6. To show reasonable cause, the taxpayer must show that the failure was due to events 

beyond the taxpayer’s control, or due to significant mitigating factors.  Also, the 
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executor or other required filer must have acted in a reasonable manner and must have 

taken steps to avoid the failure. 

A beneficiary that reports basis in property that is inconsistent with the amount on the 

Schedule A may be liable for a 20% accuracy-related penalty under Section 6662 of the 

Internal Revenue Code. 

H. Specific Instructions: 

Each Form 8971 must be completed in its entirety, and an answer of “unknown” in any 

space will cause the Form 8971 to be considered incomplete. 

Part I – Decedent and Executor Information 

Line 4.  If there is more than one executor, enter the name of one executor and see 

instructions for Line 8. 

Line 6.  Provide the TIN for the executor listed on Line 4 and see instructions for Line 8. 

Line 7.  Provide the address for the executor listed on Line 4 and see instructions for Line 

8. 

Line 8.  If there is more than one executor, check the box and attach a statement that 

provides the name, address, telephone number, and TIN of each executor not listed on 

Lines 4, 6, and 7. 

Line 9.  Provide the alternate valuation date if applicable. 

Part II – Beneficiary Information 

Column A:   

1. The name of each individual, trust, or estate that has acquired or may acquire property 

from the estate must be entered in Column A. 

2.  A copy of Form 8971 and each Schedule A should be maintained as part of the 

estate’s records. 

Column B: 

1. The TIN for each beneficiary must be entered in Column B.   

2. If the executor solicited a beneficiary’s TIN in writing and has not yet received it, 

enter “requested” and attach a copy of the solicitation to Form 8971 to avoid inquires 

from the IRS. 
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a. A supplemental Form 8971 and corresponding Schedule A must be filed with 

the IRS once the TIN has been obtained. 

3. If the estate has foreign beneficiaries that are not required to provide a TIN, enter 

“Not Required” in Column B for that beneficiary. 

Column D: 

1. Enter the date each beneficiary received the Schedule A from the executor. 

I. Return Preparer: 

If the executor wants the return preparer to represent the estate before the IRS with 

respect to Form 8971, complete and attach Form 2848 Power of Attorney and Declaration 

of Representative. 

For purposes of Form 2848: 

1. The executor, not the estate, is the “taxpayer” on Line 1; 

2. The TIN listed should be the executor’s TIN; 

3. On line 3 

a. Enter “Civil Penalties” in the Description of Matter column; 

b. Enter “Form 8071/Schedule A” in the Tax Form Number column; 

c. Enter the decedent’s date of death using four-digit year and two-digit month 

format (YYYYMM) in the Year(s) or Period(s) column. 

Anyone who is paid to prepare the Form 8971 and/or any Schedule A must sign the form 

as a paid preparer and provide a copy of the completed Form 8971 and/or Schedule(s) A 

to the executor required to file Form 706 or Form 706-NA. 

J. Signature and Verification: 

1. All executors shown on Form 8971 and listed on any attached statement are 

responsible for the reporting requirements related to Form 8971 and Schedule(s) A.   

2. Only one of the executors must sign Form 8971. 

3. Form 8971 is signed under penalty of perjury.  

4. All executors are 

a. Responsible for the information included on Form 8971 and Schedule(s) A; 

and 

b. Liable for all applicable penalties. 
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K. Schedule A: 

Generally: 

1. Executors must complete a Schedule A for each beneficiary that acquired or is 

expected to acquire property from the estate. 

2. All property acquired or expected to be acquired by beneficiary must be listed on that 

beneficiary’s Schedule A. 

3. If, on the date the Form 8971 and Schedule(s) A are filed, the executor has not yet 

determined which beneficiary will receive what property, the executor must list all 

items of property that could be used, in whole or in part, to satisfy the beneficiary’s 

distribution from the estate on that beneficiary’s Schedule A. 

a. The executor may need to file a supplemental Form 8971 and Schedule(s) A 

once the distributions have been made to each beneficiary. 

b. The executor should use a duplicate page A-2 if additional space is needed to 

list all of the assets that could be used to satisfy a beneficiary’s distribution. 

c. A copy of each Schedule A needs to be attached to the Form 8971. 

d. DO NOT provide the beneficiaries with Form 8971. 

Column A. 

1. The items received (or expected to be received) by the beneficiary should be 

numbered in this column.  Continue the numbering onto page A-2 (and any additional 

pages A-2) if necessary. 

Column B. 

1. Use the same description as used for the property on the Form 706 or 706-NA 

including the Schedule and item number where the property was reported on the Form 

706 or 706-NA. 

2. Indicate the joint, fractional, or any other interest the beneficiary is acquiring (or is 

expected to acquire). 

3. Listings of bulk assets may be attached to Schedule A in lieu of a detailed description 

of each item that has been acquired (or is expected to be acquired) by a beneficiary. 
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a. Listing should consist of related property (e.g., stocks held in a single 

brokerage account) and only include information relevant to basis reporting 

such as: 

i. Name/description of the property; 

ii. Value; and 

iii. Valuation date. 

4. Do not attach property appraisals to Schedule A. 

Column C. 

1. Y or N is required in this column for every asset.  

a. Enter Y only if the estate tax was generated and the asset contributed to the 

estate tax. 

b. Property that qualifies for the marital or charitable deduction will generally be 

marked N. 

Column D. 

1. List the date of death unless the alternate valuation date was elected. 

Column E. 

1. List the value reported on the Form 706 or 706-NA. 

2. This value should not reflect any post-death adjustment in value. 

3. Do not factor in mortgages, non-recourse indebtedness, or other decreases in equity. 

4. For partial interests in property, the value reported should reflect the proportional 

value of the partial interest for each beneficiary.  

a. Example given by the instructions: 

i. An estate has property value on the Form 8971 at $400,000.  The 

property is being distributed to Beneficiary 1, receiving a 75% interest 

in the property and Beneficiary 2, receiving a 25% interest in the 

property.  Schedule A, Part II, column E should reflect $300,000 on the 
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Schedule A for Beneficiary 1 and $100,000 on the Schedule A for 

Beneficiary 2.  

IV. Section 1014(f) - IRS Guidance (Proposed Regulations) 

 

A. What is the Consistency Requirement? 

 

 1. The basis of any applicable property cannot exceed the “final value” as 

determined for estate tax purposes, or, for property that hasn’t had value 

“finally determined,” the value reported on Form 8971.  See Section 

1014(f)(1). 

 

In short: You can’t use a higher basis for income tax purposes than you 

used for estate tax purposes.  

 

 2. BUT, the basis may be adjusted due to the operation of other provisions of 

the Internal Revenue Code.  Prop. Reg. §1.1014-10(a)(2). 

 

  Examples: 

 

i. Basis increases because of capital expenditures made after the date 

of death. 

 

ii. Basis adjustments resulting from gain recognized upon distribution 

of property from an estate or trust (i.e. appreciated property is 

distributed in satisfaction of a pecuniary bequest).  

 

iii. Basis reductions from post-death depreciation or amortization. 

 

iv. Post-death basis adjustments to partnership interests or S corporation 

stock resulting from the pass through of income, expenses, and 

deductions, or distributions.  

 

B. What Property Is Subject To the Consistency Requirement?  

 

 1. Any property that (i) is included in the gross estate, and (ii) generates an 

estate tax liability is subject to the consistency requirement.  See Section 

1014(f)(1) and Prop. Reg. §1.1014-10(b)(1). 

 



  

21 
{00146188 /  } 

 

  (i) Includes any property that has a basis determined in whole or in part 

by the basis of Section 1014(f) property.  For example, if property 

inherited by a beneficiary from a decedent was transferred in a 

§1031 exchange, the property received by the beneficiary in the 

exchange would be subject to the consistency requirement.  

 

  (ii) The basis consistency requirement begins to apply whenever the 

beneficiary reports a taxable event with respect to the property (i.e. 

depreciation) and continues to apply until the property is fully 

disposed of in a transaction where gain or loss is recognized. 

 

  (iii) If there is an estate tax payable after application of all available 

credits, the consistency requirement applies to all property included 

in the gross estate. Prop. Reg. §1.1014-10(b)(3).  If, after applying 

all credits, there is no estate tax payable, none of the assets in the 

estate are subject to the consistency requirement.  

 

 2. EXCEPTION: Any property that qualifies for the estate tax marital 

deduction or charitable deduction.  See Section 1014(f)(2) and Prop. Reg. 

§1.1014-10(b)(2).  

 3. EXCEPTION: Tangible personal property for which an appraisal is not 

required. See Section 1014(f)(2) and Prop. Reg. §1.1014-10(b)(2).  

Appraisals are not required for household or personal effects having a 

“marked artistic or intrinsic value” not greater than $3,000. 

 

C. Who Does the Consistency Requirement Apply To? 

 

 1. Any person who receives Section 1014(f) property from a decedent or by 

reason of the death of decedent.  Remember that Section 1014(f) property is 

property that was included in the estate of a decedent and generated estate 

tax liability.   

 

 2. Any person who holds an interest in property which has a basis determined 

in whole or in part by the basis of any person who received property from a 

decedent or by reason of the death of decedent.  See Prop. Reg. §1.1014-

10(f)(a)(1).  For example, beneficiary receives land from Decedent, and 

then gifts the land to Son.  Because the gift of the land to Son did not 

require gain or loss to be recognized, and Son’s basis continues to be 

determined by reference to the basis received under §1014 at Decedent’s 

death, Son would be subject to the consistency requirement with respect to 

any transactions regarding the land.  Also property received pursuant to 

divorce.    
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D. What is the Final Value of Property Subject to the Consistency Requirement?   

 

 1. “Final value” is the value finally determined for estate tax purposes, which 

would be (i) value reported on Form 706 which is not contested prior to the 

expiration of the statute of limitations; (ii) the value determined by the IRS, 

if that value isn’t contested before the running of the statute of limitations; 

(iii) the value determined by agreement of the estate and the IRS (i.e. 

settlement value); or (iv) a court’s determination of final value.  See 

Section 1014(f)(3) and Prop. Reg. §1.1014-10(c)(1).  See also Prop. Reg. 

1.1014-10(e) for examples illustrating the application of the “final value” 

rules.  

 

 2. What about property that is disposed of a beneficiary before the value can 

be finally determined?   

 

In those situations, the basis cannot exceed the value reported on the Form 

8971 (but remember, you still adjust basis for post-death events).  BUT, if 

the “final value” is later determined and it differs from the value on Form 

8971, the taxpayer cannot rely on the Form 8971 value and may have an 

income tax deficiency because of the difference.  See Prop. Reg. §1.1014-

10(c)(2). 

 

 3. After Discovered Property 

 

What about property that is discovered after the filing of the 706 or that was 

inadvertently omitted from the 706?  The answer depends on whether a 

Form 706 has been filed for the estate, and whether the statute of 

limitations has run on that return. 

 

(i) If the executor files a supplemental Form 706 and reports the after 

discovered property prior to the running of the statute of limitations, the 

basis will be determined under the general rules of Section 1014.  

 

(ii) If the executor fails to file a supplemental Form 706 and report the after 

discovered property prior to the running of the statute of limitations, the 

basis will be $0. 

  

(iii) If the executor never filed a Form 706, but the inclusion of the after 

discovered property would have generated or increased the estate tax due, 

all property to which the basis consistency requirement applies has a value 

of $0 until Form 706 is filed.  
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See Prop. Reg. §1.1014-10(c)(3).  See also Example 3 in Prop. Reg. 

§1.1014-10(e) for an illustration of how the consistency requirement 

applies to after discovered property.  

 

V. Open Questions and Practice Issues 

 

 1. Reporting on retirement accounts where the taxpayer made taxable 

contributions, ROTH IRAs and annuities. 

 

 2. Reporting assets including in an estate because of a general power of 

appointment (including unlapsed crummey powers). 

 

 3. Filing Form 8971 even when no beneficiaries have a basis consistency 

requirement under Section 1014(f). 

 

 4. Undistributed pecuniary bequests at the time of the filing of the Form 8971. 

 

 5. The Executor is the “taxpayer” on Form 2848 authorizing representation for 

a Form 8971. 

 



Professor S. Alan Medlin 
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!!!! Personal Representative Gets a Haircut

In Estate of Kay, __ S.E.2d __ (S.C. App. 2016) (2016 Westlaw 3342250) (not reported

in S.E.2d), opinion withdrawn and superseded by 2016 Westlaw 6496607), the personal

representative, a respected and experienced attorney, disputed his fee and costs and expenses

with some of the estate beneficiaries.  The testator’s will devised her estate to charitable interests

and individuals, including ten percent each to her two sisters.  The will also granted an eight-

month option to purchase a portion of her farm to her neighbor.  The estate was worth

approximately $500,000, mostly in the testator’s home and farm.  Three residuary beneficiaries,

with shares totalling 70 percent, wanted cash rather than land.  The sisters, who owned the other

half interest in the farm, were “bitterly disappointed” that the testator did not devise her interest

in the farm to them and contended that she had no right to do otherwise.  The personal

representative also discovered the existence of a possible right of first refusal that further

complicated the dissension over ownership and distribution.  The personal representative met

with the optionee on several occasions and hired an appraiser and a surveyor.

Approximately one year after the testator’s death, the personal representative presented a

proposal for dividing and distributing the estate.  Neither sister responded to the proposal.  After

20 months passed, the personal representative filed a partition and declaratory judgment action to

sort out the mess.  Fifteen months later, the parties engaged a mediator, but ultimately settled the

case before the scheduled mediation.  The settlement involved the purchase of the real estate by a

relative at nearly the full appraised value, with the concomitant distribution of cash to the

beneficiaries.

Exercising their right to a hearing upon the personal representative’s petition to settle the

estate, the sisters contested the fees for the personal representative and his counsel, as well as

other costs.  The personal representative sought a fee of 21 percent of the estate’s value.  Finding

that the personal representative “complicated the estate” by filing the partition action rather than

simply executing deeds of distribution to the beneficiaries and that the personal representative

lacked documentation of his service, the probate court reduced his fee to ten percent of the

estate’s value.  

Despite finding that the personal representative performed an excellent job and did not

act in bad faith, the probate court refused to grant his full fee request.  Moreover, the probate

court refused to grant certain fees to the personal representative’s law firm because it concluded

that the legal fees were generated as a part of the dispute between the personal representative and

the sisters.  However, the probate court did award the sister’s legal fees against the estate.

South Carolina Probate Code section 62-3-719, which provides that a personal

representative’s fee shall be reasonable, instead gives the probate judge the discretion to set a fee,

with a maximum of five percent of the value of the personal property, including any sold real

estate and any income, plus a bonus for extraordinary services.  Even though the personal

representative presented his time sheets and other documentation on appeal, the appellate court
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declined to find that the probate court’s decision — in a matter at law — was without support.

The personal representative also contended that the probate court violated his due process

rights.  Citing SCPC section 3-721, which allows interested persons to contest the fees of

personal representatives and agents, the personal representative contended that the statute

requires notice before a hearing, effectively creating a formal proceeding in the probate code

vernacular.  The appellate court noted that the parties all consented to the procedure at the

hearing, so that the personal representative had notice and had waived any due process concern.

The appellate court confirmed the probate court’s refusal to award attorney’s fees.  The

opinion SCPC section 62-3-715(20), giving the personal representative the power to employ

agents, and section 62-3-720, authorizing reimbursement for expenses and attorney’s fees for

defending and prosecuting claims against the estate.  The appellate court agreed with the probate

court’s rationale that the requested fees and expenses involved the dispute between the personal

representative and the sisters over his fees and expenses, which did not fall within the parameters

of defending or prosecuting a claim: “section 62-3-721 makes no provision for the payment of a

PR’s attorney’s fees or expenses connected with a proceeding to review the PR’s compensation.”

However, the appellate court overturned the probate court’s decision to award the sisters

their attorney’s fees.  The probate court based its ruling on the common fund doctrine, finding

that the sisters’ position added value to the estate.  But the appellate court observed that the

award of attorney’s fees out of a common fund is permitted only when necessary to promote

justice.  Fees cannot be awarded if parties are adverse.  Rather, fees are appropriate only when

the attorney has a contract, express or implied in law, with all the parties with an interest in the

fund. 

Comment: Estate of Kay reminds probate practitioners that a personal representative, if

questioned, will need to justify the requested fees, whether the state imposes a maximum amount

subject to the judge’s discretion or simply requires a reasonable fee, which is obviously subject to

a judge’s discretion.  Contemporaneous time records should be the gold standard, along with a

list of services provided, advantages obtained, and problems resolved.  The complexity of the

estate, whether caused by assets or contests or both, should also play a role in the fee calculus. 

Attorneys for personal representatives are subject to the same review — as per section 62-3-721

— with similar concerns.

In a footnote in the original opinion dealing with the probate court’s holding that the

personal representative should have issued a deed of distribution, the appellate opinion cited

SCPC section 62-3-907, which provides that “[i]f distribution in kind is made, the personal

representative must execute a deed of distribution . . . .”  However, that section only states the

obvious requirement that a deed of distribution evidences a transfer of real property from the

estate to a devisee.  That section does not necessarily require distributions in kind, but applies

only if the personal representative chooses to make a distribution in kind.  The footnote was

withdrawn in the superseding opinion.
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The dissent in Kay differed with the majority on only one issue: whether to award the

personal representative’s attorney’s fees and expenses.  Because the issue arose at a hearing

demanded by the sisters in response to the personal representative’s petition to settle the estate,

the dissenting judge reasoned that the issue fell within SCPC 62-3-720: defending or prosecuting

any proceeding in good faith.  Moreover, the dissent observed that the personal representative

had the right to partition the land so that he did not unnecessarily complicate the estate, thereby

further justifying his fee.

!!!! Son Cannot Bind Mother to Nursing Home Arbitration

In Thompson v. Pruitt Corporation, 784 S.E.2d 679 (S.C. App. 2016), a son and daughter

transferred their mother, who suffered from dementia, from one nursing home to another.  While

their mother was being transported, the son signed an admissions agreement and a separate

arbitration agreement for her.  Within five hours of her arrival, she died as a result of falling from

a bed with a defective safety railing.  The daughter filed wrongful death and survival actions

against the owner.  Contending that the son had the authority to bind his mother based on the

state’s version of the Uniform Health-Care Decisions Act as well as common law agency, the

owner sought to compel arbitration.

The court held that the arbitration agreement and the admissions agreement were separate

contracts that did not merge.  Reasoning that the health-care decisions act authorized the son, as

the patient’s child, only to engage health care services, the court concluded that the act did not

empower him to enter into non-health care related acts, such as an arbitration agreement.

The court reasoned that the son did not have common law agency authority, either under

actual or apparent authority principles, because his mother, suffering from dementia, lacked the

capacity to appoint him as her actual agent or to “consciously or impliedly” represent that he was

her agent.

Similarly, the court rejected the owner’s third-party beneficiary argument.  Because the

mother, and hence her son as putative agent, lacked the power to enter into a contract, then no

third-party beneficiary status could be created.

Comment: Disputes with nursing care facilities often arise in probate situations when

patients’ estates bring wrongful death and survival actions.  Larger corporations tend to want to

enforce arbitration agreements to avoid having to deal with a sympathetic plaintiff in front of a

jury.  Thompson demonstrates the problems that owners would have in situations when the

patient is incapacitated and the owner attempts to assert that the patient is bound by a spouse or

child who are not agents under a durable power of attorney.

The court added an additional concern for owners dealing with agents under a durable

power of attorney: “[T]he authority conveyed by a principal to an agent to handle finances or

make health care decisions does not encompass executing an agreement to resolve legal claims
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by arbitration, thereby waiving the principal’s right of access to the courts and to a jury trial.”  In

light of this statement, probate practitioners, particularly elder care attorneys, may want to

carefully draft around creating such an authorization in a durable power of attorney, although

subtlety may be key here: too blatant an exception might cause the owner to refuse to accept the

power of attorney to admit the patient.

!!!! Probate Court Can Determine Heirs But Not Partition

In Byrd v. McDonald, 790 S.E.2d 200 (S.C. App. 2016), the decedent died in 1923.  His

property passed to his heirs upon his death.  Several of the heirs’ estates were not probated.  In

2012, one of the heirs filed a petition to determine heirs and to partition the farm owned by the

decedent.  Because more than 10 years had elapsed since the death of the heirs whose estates

were not probated, it was too late under the applicable state time limitation to commence probate. 

The probate court determined the heirs owning the property and ordered the farm to be auctioned

because the property could not be partitioned fairly. 

The appellate court addressed the issue whether one heir’s interest passed as personal

property because she died a resident of another state.  The appellate court cited the general rule

that an interest in real property passes by intestacy according to the law of the situs state.  Finding

no evidence that the probate judge misapplied that rule, the appellate court affirmed the

determination of heirs.

However, the appellate court concluded that the probate court lacked subject matter

jurisdiction over the partition action.  The general subject matter jurisdiction statute, section 62-

1-302, gave the probate court jurisdiction over the estates of decedents and the determination of

heirs, but not over partitions.  Section 62-3-911 empowered the probate court to partition real

property owned by two or more heirs, but only if the action was commenced before the

decedent’s estate was closed.  In this case, the decedent’s estate was closed long before the

partition action was filed.  Thus, the appellate court vacated the petition order.

Comment: One of the worst results possible for probate litigators is to take a case all the

way to the appellate level only to get a ruling that the lower court lacked subject matter

jurisdiction.  The subject matter jurisdiction issue in Byrd was not raised until the appeal, but

subject matter jurisdiction questions can be raised at any stage.  Probate courts are typically

courts of limited jurisdiction, so making sure the matter is heard by the right trial court is

imperative.  

Thus, the Byrd partition saga will presumably continue with additional time and expense,

this time in the civil trial court that has jurisdiction over general partition actions.  Whether the

result will be the same after the extra time and expenditure is problematic.



6

!!!! Special Needs Beneficiary Addition as Party Not Immediately Appealable

In Dorn v. Cohen, 791 S.E.2d 313 (S.C. App. 2016) (2016 Westlaw 4123949), a husband

and wife were married in 2002.  In 2006, the wife delivered triplets In Los Angeles but suffered

catastrophic injuries that left her permanently incapacitated.  Along with the husband, the wife

through her guardian ad litem brought an action against the hospital, resulting in a structured

settlement of almost $7 million, payable to a trust benefitting the wife for her life, with the

remainder interest to the triplets.  The wife’s parents served as co-trustees.  The trust allowed the

co-trustees to engage professional help, but required court approval for compensating attorneys. 

The co-trustees moved to California to care for the wife so that she could be closer to her

children, but once they determined that she was unlikely to have daily visitation with the

children, they returned to South Carolina, where they transferred jurisdiction of the trust.

The husband sought a divorce in 2008, and the child visitation and custody issues were

eventually decided by the California probate court in 2011.  In 2010, the husband brought an

action to remove the co-trustees and to prevent them from spending trust funds for any purpose

other than the wife’s medical needs.  The husband particularly complained that the co-trustees

were improperly spending trust funds on the wife’s behalf in the California family court actions. 

The co-trustees sought to affirm almost $500,000 in legal fees and to reform the trust’s terms.

The probate court denied the temporary relief sought by the husband and combined the

two actions to be heard in a single trial.  Although the wife was not named as a party, the probate

court appointed attorneys and GALs for the wife and the triplets.  After the trial commenced, the

husband sought to clarify the wife’s status as a party.  He and the triplets contended that the wife

was not a party.  The probate court took the position that, as a beneficiary of the trust in an action

seeking to remove the co-trustees, the wife was an indispensible party.  The trial did not conclude

by its scheduled time, and the probate court issued an order to complete the trial and adding the

wife as a party to both actions.

The husband and the triplets appealed to the circuit court, which ruled that the issue was

not immediately appealable.  The husband and the triplets appealed to the Court of Appeals.

In that appeal, the husband argued that the issue of adding the wife as a party was

immediately appealable because it affected his right to name his own defendants and control the

presentation of evidence.  The Court of Appeals looked to statutory and case law, which provides

that an order determining a plaintiff’s ability to name defendants could affect a substantial right,

which might be immediately appealable depending on a case-by-case basis.  The Court of

Appeals concluded that the probate court’s order was not immediately appealable because it did

not deprive the husband of the ability to maintain his petition to remove the co-trustees.  The

Court of Appeals agreed that the husband’s petition had serious consequences for the wife,

whose care and welfare depended on the prudent administration of the trust.

Comment: The Court of Appeals also rejected the husband’s argument that the wife’s
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interests were adequately represented by the co-trustees, who were also her guardians.  Noting

that the record was clear that the co-trustees were excellent caregivers, the Court of Appeals

nevertheless observed that the co-trustees had a conflict of interest for the issue of their proper

expenditures from the trust, so that they could not represent the wife’s interest in that action.

Dorn  reminds probate practitioners that the adding of parties during the pendency of a

case my not be immediately appealable.  Consequently, when litigation looms, consideration

should be given to whether all the proper parties are initially involved and for preparation of

handling discovery and the trial in case obvious parties are added later.  Generally, trust

beneficiaries entitled to current distributions of principal and income are going to be considered

as indispensible parties.
















	Alan Medlin Mats.pdf
	scbar 2017
	UPAA


