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Regulation of Dams 

In South Carolina 



History 

•S.C. Dams and Reservoir Safety Act enacted 
in 1977 (S.C. Code 49-11-110 through 49-11-
260 

•Regulations promulgated (R. 72-1 to 72-9) 

• Initially administered by South Carolina Land 
Resources Commission 

•Transferred to DHEC during state government 
restructuring in 1996 



Criteria for Regulation 

•Dams which meet any of the following three 
criteria 

•25’ in height  

• Impounds 50 ac-ft or more 

•Dams whose potential failure may cause loss 
of human life 
 

 



Classification of Regulated Dams 

Class I Class 2 Class 3 

High Hazard Significant Hazard Low Hazard 

Dams located where 

failure will likely cause 

loss of life or serious 

damage to home(s), 

industrial and commercial 

facilities, 

important public utilities, 

main highway(s) or 

railroads. 

Dams located where 

failure will not likely cause 

loss of life but 

may damage home(s), 

industrial and commercial 

facilities, secondary 

highway(s) or railroad(s) 

or cause interruption of 

use or service of relatively 

important public utilities. 

Dams located where 

failure may cause minimal 

property dam- 

(Class III) age to others. 

Loss of life is not 

expected. 





South Carolina’s Regulated Dams 

Class 1 – High 

         (178) 

 

Class 2 - Significant 

         (472) 

 

Class 3 - Low 

         (1734) 

 

 

 

 



Roles of Owner and Department 

• “Owner…solely is responsible 
for maintaining the dam or 
reservoir in a safe condition 
throughout the life of the 
structure.” S.C. Code Ann. 
Section 49-11-150.  

• Owner must obtain permits 
from Department for any 
repairs, alteration, or 
removal. 49-11-200 et seq.  

• Department has the powers 
of inspection and certification. 
49-11-140. 

• Department may make orders 
to owners directing necessary 
maintenance, alteration, 
repair, or removal. 49-11-160. 

• Department may make 
emergency orders, and 
remove dam 49-11-190.  



Maintenance Vs. Repair 

• Maintenance includes those activities performed on a routine 
basis by the owner to keep the dam in proper working order. 
No permit is needed for maintenance. 

• Repair are those activities undertaken that may affect the 
safety of the dam. Permits are required before repairs are 
made to a dam.  



Maintenance Examples 

•Removing trash and debris from a spillway 

•Mowing  

•Trapping rodents and filling in rodent 
burrows 

•Operating spillways 

• Installation of stone or rip-rap for erosion 
protection (as long as no excavation 
occurs) 
 



Repair Examples 

•Replacement or work to spillway 
structures 

•Grading and excavation of slopes, 
spillways, dam crest 

•Removal of tree roots and stumps  

•Installation of drainage controls (toe 
drains) 
 



Parts of A Dam 

Note: Not all dams have all of these parts 



Reservoir 

Upstream 

Slope 

Crest 

Primary 

Spillway 

Downstream 

Slope 

Auxiliary 

(Emergency) 

Spillway 



OCTOBER 4-5, 2015 



Post-Storm 
Actions 



Post-Storm Assessments 

• FEMA requests USACOE 
provide engineers with 
expertise in dams to assist 
DHEC staff in assessing 
condition of all 652 High 
(C1) and Significant (C2) 
Hazard dams in state 



Condition Criteria 

Dam breached 
or near failure  

Emergency 
Order (75) 

Dam in need 
of repair 

No Action 

Dam in good 
condition 

Directive Letter 
(171) 



By the Numbers 

•75 - Dams under Emergency Order 

•191 - Dam directive letters (20 more sent 
after initial assessments) 

•51 - dams known to have breached as a 
result of 2015 flooding. 

•10 Counties with breached dams 



Challenges 
 

•Staffing 

 

•Ownership Disputes 

 

•Owner Resources 



Program Responses 

•Dam Safety Program 
Advisory Group 

 

•CodeRED Alert 
System 
 

•Engineering Support  
Contract 

•FEMA 
Reimbursement 

•FY 2017 budget 
request for 7 
additional FTEs 

 



And Then Came Matthew…  

• Made land fall October 8, 
2016 near McLellanville, SC 

• Dumped more than 10 inches 
of rain on parts of the state. 

• Caused significant property 
damage from storm surge, 
wind, and additional dam 
breaches. 



Applying Lessons Learned from 2015 



Hurricane Matthew 
Numbers 
•469 dams 
assessed 

•25 dams breached 
(20 regulated) 

•2 dams were 
considered “failure 
imminent” 

•115 storm 
damaged (13 
severe) 

•327 with no storm 
damage observed 



Takeaways 
• Dam Safety Program is 

working on improving 
communication and 
education for dam owners 

 

• Communication is a two way 
street (particularly when a 
dam has a problem) 

 

 

• Dam owners should 
familiarize themselves with 
available resources and 
decide before an emergency 
how to handle repairs and 
other costs.  





Chad N. Johnston 

Columbia, SC 

 

Vito M. Wicevic 

Columbia 

 
 

Case Law, Rules and Statutory 

Update 
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Case Law, Rules, and Statutory Update  

Environmental & Natural Resources Section / Administrative & Regulatory Law Committee  

January 19, 2017 – 2:15-3:15 p.m. 

Vito Wicevic, Esq.  

Chad N. Johnston, Esq. 

 

Supreme Court of South Carolina and South Carolina Court of Appeals Cases 

Court of Appeals  

Sierra Club v. S.C. Dept. of Health and Environmental Control and Chem-Nuclear Systems, LLC, 

414 S.C. 581, 779 S.E.2d 805 (Ct. App. 2015)  CHIEF JUDGE FEW opinion – ALJ Anderson. 

FACTS: 

Chem-Nuclear, which operates a disposal facility for low-level radioactive waste, submitted its 

renewal application to DHEC in 2000 and DHEC issued a renewal license in 2004.  The Sierra Club 

challenged DHEC’s decision to renew the permit.  The ALC affirmed DHEC’s decision to renew 

(2005 Order); however, the ALC ordered Chem-Nuclear to conduct further studies to address 

concerns “related to the potential for groundwater contamination on and near the [facility].”  

The ALC’s 2005 Order was appealed, and the Court of Appeals affirmed in part and reversed in 

part, remanding the case to the ALC to apply the factual findings from the 2005 Order to 

determine compliance with R. 61-63 Sections 7.11.1 through 7.11.12, 7.23.6, and 7.10.5 through 

7.10.10.  On remand, the ALC affirmed DHEC’s conclusion that Chem-Nuclear complied with 

these subsections (“the Remand Order”).  The Remand Order was subsequently appealed, and 

the Court of Appeals issued an opinion.  Thereafter, DHEC and Chem-Nuclear petitioned for 

rehearing.  The Court of Appeals granted the petitions, withdrew the original opinion, and 

substituted it with this opinion. 

HOLDINGS:  

 R. 61-63 Part VII includes three general categories of regulations – the Court of Appeals 

addressed the ALC’s determination that Chem-Nuclear complied with regulations in two of 

these categories:  (1) Technical requirements – Some require a specific action to meet the 

requirement.  See, e.g., R. 61-63 Section 7.24.2.  Others do not list any specific action, but 

leave to the facility the choice of action of complying with the regulation;  (2) Performance 

objectives – Compliance is determined by examining whether a facility obtained results 

required by the regulation.   

o Section 7.10 – There were sufficient findings in 2005 Order supporting compliance 

with 7.10.6 and 7.10.8.    
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o Subsection 7.11.11 – requires disposal units and incorporated engineered barriers to 

be designed and constructed to meet certain objectives – e.g., minimize migration of 

water onto disposal units (7.11.11.1), minimize migration of waste or waste 

contaminated water out of the disposal units (7.11.11.2), etc. 

 7.11.11.1 – requires facilities design and construct its disposal units and 

engineered barriers “to minimize the migration of water onto the disposal 

units.”  The Court of Appeals found that the ALC erred in affirming DHEC’s 

conclusion that Chem-Nuclear complied with 7.11.11.1.  There is no 

evidence/finding that there is any action that would reduce this migration to 

the smallest possible amount.   

 7.11.11.2 - requires facilities to design and construct disposal units and 

engineered barriers “to minimize the migration of waste or waste-

contaminated water out of the disposal units.”  Chem-Nuclear had not taken 

action to reduce to the smallest possible amount the migration of waste-

contaminated water out of its vaults and trenches.  The Court of Appeals 

points to failure to comply with 7.11.11.1 in failing to minimize migration of 

water onto vaults as a basis for noncompliance with 7.11.11.2.  The Court of 

Appeals further found that the ALC erred in affirming DHEC’s conclusion of 

compliance with 7.11.11.2. 

 7.11.11.4 - requires facilities to design and construct disposal units and 

engineered barriers in a way that allows for “temporary collection and 

retention of water and other liquids for a time sufficient to allow for the 

detection and removal or other remedial measures without contamination of 

groundwater or the surrounding soil.”  There was no evidence that Chem-

Nuclear tests the water pumped from trenches for radioactive waste material.  

The Court of Appeals found that a party needs to do more than simply collect 

and retain water.   The Court of Appeals held that the ALC erred in affirming 

DHEC’s determination that Chem-Nuclear complied with 7.11.11.4. 

 7.11.11.6 - requires facilities to design and construct disposal units and 

engineered barriers in a way that provides “reasonable assurance that the 

waste will be isolated for at least the institutional control period.”  No error in 

determining compliance with 7.11.11.6.  Reasonable assurance that the waste 

will be isolated from the general environment and inadvertent intruders “for 

at least the institutional control period”.   

 7.11.11.7 - requires facilities to design and construct disposal units and 

engineered barriers in a way that “prevent[s] contact between the waste and 

the surrounding earth, except for earthen materials which may be used for 

backfilling within the disposal units.”  This subsection seeks to prevent waste, 

not waste-contaminated water, from coming into contact with soil. The Court 

of Appeals found no error in determining compliance because the “placement 
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of waste in a waste container and a reinforced concrete vault” prevents the 

waste from coming into direct contact with the soil.   

o Subsection 7.23.6 – The ALC did not err in finding DHEC correctly determined Chem-

Nuclear complies with 7.23.6.  

o Subsection 7.10.7 – requires that DHEC find Chem-Nuclear “provides reasonable 

assurance that the applicable technical requirements of [Pt. VII] will be met.”  

Technical requirements relevant to this appeal include 7.11.11 and 7.23.6.  Because 

Chem-Nuclear failed to comply with 7.11.11.1, 7.11.11.2, and 7.11.11.4, the Court of 

Appeals does not understand how DHEC/ALC could determine Chem-Nuclear 

provided assurance it would meet the applicable technical requirements.   

 Remedy – Remand to DHEC for further proceedings – DHEC shall consider all available 

information as to whether Chem-Nuclear complies with the regulations.  On appeal to the 

ALC, it may conduct its proceedings with no limitations from this court on the evidence it may 

consider.   

 

Maull v. S.C. Dept. of Health and Environmental Control, et al., 411 S.C. 349, 768 S.E.2d 402 (Ct. 

App. 2015) JUDGE LOCKEMY – ALJ Robinson.  

FACTS: 

Maull has a private recreational dock on the intercoastal waterway.  Abdo purchased nearby 

property from Palmer in 2007 – a condition of the purchase was for Palmer to obtain a dock 

permit.  Palmer obtained a critical area permit from DHEC (the Permit), which was transferred to 

Abdo. The Permit authorized the location of a dock 82.5 feet from Maull’s existing dock.  In May 

2008, Maull obtained approval from DHEC to change the configuration of his floating dock - the 

new dock resulted in Maull’s dock being 19.8 feet from the shared property line with Abdo’s 

property.  In May 2011, Abdo applied to amend the Permit to reconfigure his proposed dock so 

that it would be located 20.5 feet from the shared property line and approximately 39 feet from 

Maull’s existing dock.  DHEC issued an amendment to the Permit (the Amendment) with a 

condition requiring the proposed dock be located 30.5 feet from the shared property line and 

approximately 49 feet from Maull’s dock.  Maull, Abdo, and Schaibles (also neighboring property 

owners) requested final review.  Board approved the Amendment as requested by Abdo and 

authorized approximately 39 feet between the Abdo proposed dock and Maull’s dock.  Maull 

appealed to the ALC.  The ALC affirmed DHEC’s decision to issue the Amendment and the matter 

was further appealed to the Court of Appeals.  

HOLDINGS: 

 Public Harm – The Court of Appeals agreed with the ALC that this was a private dispute.   

o The ALC heard Maull’s expert, who testified that the proposed location of the dock 

would create navigational hazards.  There was also evidence that the proposed 
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location would not create a public harm.  The Court of Appeal reiterated that the ALC’s 

decision to accept or reject the expert’s testimony was a question of credibility for the 

ALC.   

o The Court of Appeals further distinguished White, 392 S.C. 247 (Ct. App. 2011), 

indicating that this case is more analogous to Dorman, 350 S.C. 159 (Ct. App. 2002).  

The ALC did not err in finding this was a private dispute.   

o Maull’s reliance on Brownlee, 382 S.C. 129 (2009), is misplaced.  

 Use and Enjoyment of Property – Maull argues the ALC erred in failing to consider the adverse 

impact of the Amendment on his use and enjoyment of his property.  The Court of Appeals 

remanded this issue to the ALC because the ALC did not specifically address this issue in its 

order.  This consideration is independent of OCRM’s policies on navigation.  See White.  The 

ALC never specifically addressed the impact the project would have on Maull’s use and 

enjoyment of his property.   

 

Trident Medical Center v. S.C. Dept. of Health and Environmental Control and Roper St. Francis 

Hospital, 412 S.C. 341, 772 S.E.2d 177 (Ct. App. 2015) JUDGE GEATHERS – ALJ McLeod. 

FACTS: 

Trident submitted an application for a certificate of need (CON) to build a new 50-bed hospital in 

Moncks Corner pursuant to the 04-05 Health Plan.  The 04-05 Plan indicated Trident’s existing N. 

Charleston facility had a need for 42 beds and Trident sought to use this facility-specific need to 

obtain DHEC’s approval for the proposed 50-bed facility pursuant to the “Fifty Bed Rule” in the 

Health Plan.   A few months after Trident’s submission, Roper submitted an application for a CON 

to transfer existing beds in its downtown facility to a proposed new 50-bed hospital in Goose 

Creek pursuant to the Bed Transfer Provision in the 08-09 Health Plan.   DHEC approved both 

applications.  DHEC determined Trident and Roper were not “competing applications,” and thus, 

it could properly grant CONs to both.  Trident and Roper both submitted requests for final review 

before the Board.  The Board declined to conduct a final review conference.  Trident and Roper 

filed contested cases before the ALC.  The ALC issued a decision upholding DHEC’s issuance of a 

CON to both Trident and Roper, deferred to DHEC’s interpretation of the Bed Transfer Provision 

and the Fifty Bed Rule, and lastly found the applicants were not competing.  Both parties 

appealed the ALC’s decision as to the other, with Trident arguing against the issuance of the CON 

to Roper, while Roper’s primary position was that the ALC’s order should be affirmed in its 

entirety, and as to both parties, but if the Court of Appeals was inclined to reverse the CON as to 

Roper, then it should do so as to Trident as well.  

HOLDINGS:   

 Bed Transfer Provision  
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o Trident argued that the Bed Transfer Provision prohibits DHEC from issuing a CON for 

the transfer of beds from an existing hospital to a hospital that has not yet been 

constructed.  Instead, Trident argues this provision only allows DHEC to issue a CON 

to transfer of beds between hospitals only when both hospitals already exist.   

o DHEC’s interpretation – The Board addressed the Provision in a previous matter, 

stating that the Plan “allows for approval of a CON application for the transfer of 

licensed general acute care hospital beds to establish a new hospital.”  Transfer of 76 

beds from PH Baptist to create PH Parkridge. 

o Deference to DHEC’s interpretation – the Court of Appeals pointed to Kiawah II and 

the deference doctrine.  DHEC’s interpretation of the Bed Transfer Provision is not 

only reasonable but also consistent with the Bed Transfer Provision’s plain language.  

The Court of Appeals determined that the ALC properly deferred to DHEC’s 

interpretation of the Bed Transfer Provision 

 Competing Applicants  

o Trident argues that the ALC erred in finding Trident and Roper were not “competing 

applicants” – Trident argues that the approval of both CON applications would exceed 

the need in the service area; therefore, DHEC was required to determine which 

applicant most fully complied with the Act, Plan, criteria, and regulation.  The Court 

of Appeals disagreed. Approval of both applications will not exceed the need already 

documented in the Plan.  Roper did not seek to add new beds to the service area – 

Roper sought only to transfer beds that were already available for use in the service 

area to a location in the very same service area that will be more convenient for its 

existing Berkeley County patients.   

o The Court of Appeals held that the ALC properly determined that Trident and Roper 

are not competing.   

   

Forman v. S.C. Dept. of Labor, Licensing and Regulation, State Board of Social Work Examiners, 

2016 WL6609633 (opinion has not been released for publication in permanent law reports) (Ct. 

App. 2016) – JUDGE HUFF – ALJs Lenski and McLeod. 

FACTS:  

Forman, at the time of the Board’s action, was a Licensed Independent Social Worker-Clinical 

Practice (LISW-CP).  The Board served Forman with a Notice of Charges alleging she had engaged 

in misconduct in violation of the Social Work Examiners Practice Act.  Specifically, the Notice 

alleged that while working as a guardian ad litem (GAL) in two family court private custody 

actions, Forman made recommendations to the family court without interviewing all of the 

parties involved, conducting a full investigation, or supporting her conclusions with a full report.  

In addition, the Notice alleged Forman failed to disclose to the family court that the Board had 

placed her license on probation, she had billed for services she had not performed, and she had 

failed to disclose potential conflicts.  After a hearing, the Board determined Forman committed 
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fraud in violation of R. 110-20(8) and ordered Forman to no longer work as a GAL and prohibited 

her from all independent practice and provided she may “engage only in supervised practice, 

within a recognized, organized setting such as social, medical, and governmental agencies.”  

Forman appealed to the ALC.  The ALC found substantial evidence supported the Board’s decision 

that Forman violated S.C. Code Ann. § 40-63-110(B)(9) and R. 110-20(8) by representing to the 

Board that she performed services in two family court cases that she did not perform.  The ALC 

reversed the Board’s finding that Forman was required to disclose her prior discipline in her GAL 

affidavit.  The ALC remanded the matter to the Board for reconsideration of the sanctions.  On 

remand, the Board imposed the same sanctions.  Forman appealed and the ALC affirmed.  

Forman then appealed to the Court of Appeals.  

HOLDINGS:  

 Judicial Immunity – Forman argued quasi-judicial immunity afforded to GALs applies to 

professional disciplinary proceedings.  See Fleming, 326 SC 49 (Supreme Court ruled GALs in 

private custody actions should be entitled to immunity from tort actions).  The Court of 

Appeals disagreed and held immunity for GALs does not extend to disciplinary proceedings.  

o The Court of Appeals pointed to a Washington Supreme Court opinion that rejected 

an argument similar to Forman’s.  Further, the Court of Appeals indicated that Forman 

does not cite any cases extending quasi-judicial immunity to professional disciplinary 

proceedings.  However, there are a number of cases where courts have recognized 

immunity does not extend to such proceedings.    

o The Court noted the purpose of the Board is the protection of the public.  Extension 

of quasi-judicial immunity to a licensee would hamper the Board in its execution of 

this vital public function.   

 Findings of Fact – Forman argued the Board’s findings are not correct.  The Court of Appeals 

disagreed. Substantial evidence exists in the record to support the Board’s findings.  

 Jurisdiction – Forman argued the Board did not have subject matter jurisdiction to make 

findings that she had failed to perform GAL responsibilities.  She also asserts the family court 

has exclusive authority to appoint GALs and the Board’s prohibition of her working as a GAL 

is an unconstitutional usurpation of the family court’s discretion.  The Court disagreed.  

o The Court first noted that the Board is authorized to investigate and discipline persons 

licensed by the Board.  Further, the Board authority to “revoke, suspend, publicly 

reprimand, or otherwise restrict the practice or discipline a licensee when it is 

established that the licensee is guilty of misconduct as defined in this chapter.”  S.C. 

Code Ann. § 40-63-110.  The Board restricted Forman to supervised practice and 

prohibited her from GAL work and independent practice.  The Court acknowledged 

that the family court “has absolute discretion in determining who will be appointed 

as a [GAL] in each case.” S.C. Code Ann. § 63-3-810.  However, the decision of whether 

to accept such appointment lies with Forman, who either may comply with the 

Board’s restrictions or face the consequences of noncompliance.   
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o Forman also argued that her responsibilities as a GAL did not fall within the definition 

of the practice of independent social work.   

 The Court noted the definition of “practice of independent social work-clinical 

practice” includes “advocacy.”  While she was not required to be a licensed 

social worker to be a GAL, she promoted herself with her credentials.  In 

written articles and CLE presentations, Forman discussed social work theory, 

knowledge, methods, and principles to GAL work.  More importantly, the 

Supreme Court has recognized that a professional may be disciplined for 

actions the professional took while not engaged in the practice of his/her 

profession.   

o The Court also explained that a finding of wrongdoing by the family court is not 

required for the Board to discipline a social worker.  The family court’s concern is the 

best interest of the child.  The Board’s primary interest is protecting the public through 

licensure and discipline of social workers.   

 

Protection and Advocacy for the People with Disabilities, Inc., et al. v. S.C Dept. of Disabilities 

and Special Needs, et al., 415 S.C. 526, 783 S.E.2d 835 (Ct. App. 2016)  - JUDGE LOCKEMY – Cir. 

Ct. Judge Cooper.  

FACTS: 

Appellants include anonymous guardians/friends on behalf of 11 anonymous disabled 

individuals, and Protection and Advocacy (P&A), a private, nonprofit corporation established 

pursuant to federal and state law to advocate for the rights of disabled people.  Appellants 

asserted DDSN failed to promulgate regulations as required by various statutes.  Appellants 

sought an order requiring DDSN to promulgate regulations governing the operation of DDSN and 

the employment of professional staff and personnel, and to obtain informed consent and to 

protect the dignity of the individual in research settings.  Appellants complained that DDSN’s 

failure to comply with the requirements of the APA resulted in citizens and entities being “unable 

to seek information about its policies in the S.C. Administrative Code, unable to determine their 

rights or receive or dispute [] DDSN decisions, and [unable to] participate in the rule making 

process ....”  Parties filed summary judgment motions.  The circuit court granted summary 

judgment for Respondents and denied Appellants’ motion.   

HOLDINGS: 

 Standing – Appellants argue the circuit court erred in finding they did not have standing – The 

Court of Appeals agreed.  

o P&A – per S.C. Code Ann. § 43-33-350, P&A protects and advocates for the rights of 

all developmentally disabled persons . . . and for the rights of other handicapped 

persons by pursuing legal, administrative, and other appropriate remedies to insure 
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the protection of the rights of these persons.   The circuit court erred in finding P&A 

lacked standing; P&A has standing under S.C. Code Ann. § 43-33-350 and its directive 

that P&A is entitled to pursue remedies to insure protection of the rights of disabled 

persons.  P&A has sufficiently asserted injuries it has suffered as a result of DDSN’s 

alleged failure to promulgate regulations. 

o Individual appellants – like P&A, the individual Appellants are seeking the 

promulgation of regulations by DDSN.  They are not seeking individual relief for 

specific alleged harms.  P&A is the appropriate party to pursue claims for the 

promulgation of regulations by DDSN.  The circuit court did not err in finding the 

individual Appellants lacked standing.   

 Promulgation of Regulations – in light of its reversal of the circuit court as to standing of P&A, 

the Court of Appeals vacated the portion of the circuit court’s order concerning the merits of 

Appellants’ appeal, including its findings as to the issue of binding norms.  The circuit court’s 

findings with respect to the merits of P&A’s appeal were not sufficiently detailed – The Court 

of Appeals remanded the issue to the circuit court for litigation of the issues regarding the 

requirements of the specific statutes concerning the promulgation of regulations by DDSN.   

 

Protection and Advocacy for People with Disabilities, Inc. v. Beverly A. H. Buscemi, in her official 

capacity as State Director of S.C. Department of Disabilities and Special Needs, S.C. Department 

of Disabilities and Special Needs, et al., 417 SC 267, 789 S.E.2d 756 (2016) – ASSOC. CHIEF JUDGE 

HUFF – Cir Ct Judge Dickson.  

FACTS: 

P&A is a private, nonprofit corporation designated as SC’s protection and advocacy system for 

people with disabilities.  Issue in this case is whether P&A’s review of “plans of care” during an 

inspection, as provided in S.C. Code Ann. § 43-33-350(4), includes the personal medical records 

of DDSN community training home (CTH) residents.  P&A conducts team advocacy inspections of 

facilities housing individuals with disabilities.  In a letter to P&A, DDSN stated it did not agree 

team advocacy inspections of living conditions could involve the review of medical records.  DDSN 

and P&A disagreed over the interpretation of the term “plans of care” as set forth in S.C. Code 

Ann. § 43-33-350(4).  P&A Team Advocates were informed that they could not review medical 

records by DDSN personnel.  P&A brought an action seeking an order requiring DDSN to allow it 

access to CTH residents’ medical records during inspections, including but not limited to 

medication administration records (MARs).  The circuit court concluded that P&A does not have 

authority to review medical records of CTH residents during its inspections of living conditions 

and dismissed P&A’s action.  P&A appealed.  

HOLDINGS: 
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 S.C. Code Ann. § 43-33-350(4) sets forth the powers and duties of P&A which include: “It may 

conduct team advocacy inspections of a facility providing residence to a developmentally 

disabled or handicapped person.  Inspections must be completed by the system’s staff and 

trained volunteers.  Team advocacy inspections are unannounced visits to review the living 

conditions of a residential facility, including the plans of care for individuals in a residential 

care facility and a community mental health center day program ....”  

 S.C. Code Ann. § 43-33-370(2) provides for actions P&A may take for cases involving written 

requests to investigate a complaint signed by a resident, his parent, his legal guardian or a 

state agency, or complaints of abuse or threat of abuse involving circumstances in which the 

resident is not capable of giving informed consent and does not have a parent or legal 

guardian to sign a request on his behalf: “Inspect and copy any documents, records, files, 

books, charts or other writings which are maintained in the regular course of business by the 

program or facility and which bear upon the subject matter of the individual complaint, 

except for the individual medical, treatment or other personal records of other persons in the 

program or facility.”  

 The Court of Appeals recognized that purpose behind P&A statutory scheme is the protection 

and advocacy of persons with developmental disabilities and other handicaps; however, it 

found that P&A does not have unfettered powers.  The Court of Appeals found that the 

General Assembly placed limits on P&A.  S.C. Code Ann. § 43-33-370 limits the inspection of 

“individual medical, treatment or other personal records” by P&A to those of a resident upon 

whose behalf a proper complaint requesting investigation has been received.  S.C. Code Ann. 

§ 44-33-350(4), read in conjunction with S.C. Code Ann. § 43-33-370(2), evinces a clear intent 

of the General Assembly to exclude the right to review the personal medical records of 

developmentally disabled and handicapped persons from P&A’s authority to review 

documents setting forth the plans of care of these persons during its unannounced 

inspections of facilities housing them.   

 

S.C. Dept. of Revenue v. Meenaxi, Inc., d/b/a Corner Mart, 417 S.C. 639, 790 S.E.2d 792 (2016) 

– CHIEF JUDGE LOCKEMY – ALJ Durden.  

FACTS: 

Meenaxi, Inc. owns the Corner Mart, a convenience store that sold beer and wine pursuant to an 

off premises beer and wine permit.  A SLED agent conducted a regulatory inspection and 

discovered two video gaming machines in the store.  The agent examined and determined they 

were illegal video gaming machines as defined by S.C. Code Ann. § 12-21-2710.  The agent seized 

the machines and issued a citation to “Malkesh Patel Meenaxi, Inc.” for violating S.C. Code Ann. 

§§ 12-21-2710 and 61-4-580(5) because he determined Meenaxi, Inc. knowingly kept illegal video 

gaming machines inside the Corner Mart.  The agent brought the machines before a magistrate, 

who determined they were illegal and issued an Order of Destruction.  The owner of the 
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machines, Encore Entertainment, requested a post-seizure hearing, but then withdrew its 

request.  The Department gave Meenaxi, Inc. a written notice of its intent to revoke the off 

premises beer and wine permit, which Meenaxi, Inc. protested.  DOR determined revocation was 

the appropriate penalty for violating S.C. Code Ann. § 61-4-580(5).  Meenaxi, Inc appealed to the 

ALC, which affirmed the revocation.   

HOLDINGS: 

 Proper parties (Civil Forfeiture in Magistrate Court) – Meenaxi, Inc. argues that because 

neither Patel (owner of Meenaxi, Inc.) nor Meenaxi, Inc. was a party to the civil forfeiture 

action, the magistrate’s order may not be used against Patel or Meenaxi, Inc. in any way.  The 

Court of Appeals disagreed.  The seized machines were the only proper defendants in the civil 

forfeiture action before the magistrate.  The magistrate’s orders were admissible because 

they were in rem determinations about the illegal character of the machines seized from the 

Corner Mart.   

 Proper parties (Permit revocation) – Appellant argued the ALC erred in refusing to dismiss on 

the ground that DOR failed to sue the correct parties.  The Court of Appeals disagreed and 

found that it was reasonable for the ALC to conclude that Meenaxi, Inc. owned and operated 

Corner Mart – and in effect was doing business as Corner Mart – even though the permit does 

not include the words “doing business as” or “d/b/a”.  Permit holder was the business, 

Meenaxi, Inc., rather than an individual.  Patel was not the permit holder – he was Meenaxi, 

Inc.’s contact person.  Because Patel was not the permit holder, the Department was not 

required to add him as a party to the revocation action.  

 Due process – Appellant argued that the ALC erred in finding the Department did not violate 

Patel’s DP rights by failing to add him as a party to this action.  The Court of Appeals disagreed.  

As previously stated, Patel was not a proper party to the magistrate court action and DOR 

was not required to add him as a party to the permit revocation action because he was not 

the permit holder.   

 Inspection of the Corner Mart – Appellant argued that the ALC erred in failing to rule the 

Agent’s inspection exceeded his statutory authority under S.C. Code Ann. § 61-4-230 and 

violated the Fourth Amendment. The Court of Appeals disagreed.  The Agent’s inspection did 

not violate the Fourth Amendment because the “pervasively regulated industry” exception 

to the warrant requirement applied.  Further, S.C. Code Ann. § 61-4-230 authorized the Agent 

to inspect because that statute states that anyone who “refuses to allow full inspection of 

the premises or any part of the premises which is licensed to sell beer or wine” or “who 

prevents or in any way hinders an inspection is guilty of a misdemeanor.”   

 Admission of evidence  

o Agent’s Investigative Report – The Court of Appeals determined that the ALC did not 

err in admitting the portions of the report related to the magistrate’s order since the 

magistrate’s findings were admissible evidence.  The report is generally admissible 

under the business records exception to the rule against hearsay.  See Rule 802, SCRE.  
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The Court noted that much of the content of the report should have been excluded 

since it was the agent’s subjective opinion and judgment; however, the admission of 

the opinion was harmless error because there was abundant evidence that the 

machines were illegal.  No error in admitting a portion of the report containing the 

Appellant’s employee’s statements because employee statements are not hearsay.  

They were admissions of a party opponent.   

o Agent’s testimony – The Court of Appeals determined that the ALC erred in allowing 

the Agent to give his legal conclusion that, based on his interpretation of the permit, 

Meenaxi, Inc. did business as Corner Mart.  However the error was harmless because 

the ALC could have concluded on its own, based on other evidence presented, that 

Meenaxi, Inc. did business as Corner Mart.  Regarding the machines, the Agent 

testified about his knowledge as a law enforcement officer based on his previous 

observations - the ALC was able to draw its own conclusions irrespective of the Agent’s 

testimony 

 S.C. Code Ann. § 61-4-580  - Substantial evidence supported the ALC’s findings that DOR 

showed the machines contained games of chance in violation of 12-21-2710, the machines 

were located on Appellant’s licensed premises, and Appellant knowingly permitted the 

machines to be placed on its premises.   Substantial evidence supported ALC’s determination 

that the 61-4-580(3) exception did not apply because the machines failed to satisfy 

subsection (b)’s requirement that “no purchase payment, entry fee, or proof of purchase is 

required as a condition of entering the game promotion or receiving the prize.”   

 Penalty – S.C. Code Ann. § 61-4-580 provides, “[A] violation of any provision of [section 61-4-

580] is a ground for the revocation or suspension of the holder’s permit.”  The revocation was 

in line with DOR guidance (Rev. Proc. No. 13-2) regarding appropriate sanctions.  The Court 

of Appeals held that the ALC did not abuse its discretion by revoking Appellant’s beer and 

wine permit.   

 

Rent-A-Center West, Inc. v. S.C. Dept. of Revenue, 418 S.C. 320, 792 S.E.2d 260 (2016) – JUDGE 

KONDUROS – ALJ Anderson.  

FACTS: 

This case involves the assessment of corporate income tax on RAC West, a subsidiary of Rent-A-

Center Inc.  RAC West does not operate any retail stores in SC, but it owns and licenses the Rent-

A-Center intellectual property, including the trademarks and trade names to all other Rent-A-

Center Companies.  These royalty payments for use of the intellectual property by the SC stores 

are RAC West’s only activity in SC.  RAC West filed their corporate income tax returns for ‘03, ‘04, 

and ‘05 using the 3-factor apportionment formula, consisting of property, payroll, and sales.  DOR 

audited RAC West’s ‘03-‘05 tax returns and found RAC West owed an additional $145,000 in 

corporate income tax; $35,000 in interest; and $36,000 in penalties.  DOR applied an alternative 
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apportionment method pursuant to S.C. Code Ann. § 12-6-2320(A), which it stated “more fairly 

represented the taxpayer’s activity in SC.”  DOR based its alternative apportionment method on 

RAC West’s 3% royalty agreement with RAC West.  RAC West filed an appeal and requested a 

hearing with the ALC.  A month prior to the hearing, RAC West filed amended returns, changing 

its proposed method of taxation to the gross-receipts under S.C. Code Ann. § 12-6-2290.  The ALC 

found for DOR on all issues except the penalty, which it dismissed.  This case was stayed until a 

final decision was made by the Supreme Court in Carmax Auto Superstores West Coast, Inc., 411 

S.C. 79 (2014), which impacted the ALC’s interpretation of the law. 

HOLDINGS: 

 RAC West argued that the ALC erred by finding the standard statutory apportionment formula 

did not fairly represent RAC West’s business activities in SC.  The Court of Appeals agreed.  

o S.C. Code Ann. § 12-6-2210(B) – “If a taxpayer is transacting or conducting business 

partly within and partly without this State, the [SC] income tax is imposed upon a base 

which reasonably represents the proportion of the trade or business carried on within 

this State....” 

o For profits or income derived from sources like those here, “the taxpayer shall 

apportion its remaining net income using a fraction in which the numerator is gross 

receipts from within this State during the taxable year and the denominator is total 

gross receipts from everywhere during the taxable year.”  S.C. Code Ann. § 12-6-2290.  

o S.C. Code Ann. § 12-6-2320(A) – “If the allocation and apportionment provisions of 

this chapter do not fairly represent the extent of the taxpayer’s business activity in 

this State, the taxpayer may petition for, or the department may require, in respect 

to all or any part of the taxpayer’s business activity, if reasonable: (1) separate 

accounting; (2) the exclusion of one or more of the factors; (3) the inclusion of one or 

more additional factors which will fairly represent the taxpayer’s business activity in 

the State; or (4) the employment of any other method to effectuate an equitable 

allocation and apportionment of the taxpayer’s income.” 

o The Supreme Court in Carmax II stated that, “[w]hen a party seeks to deviate from a 

statutory formula under section 12-6-2320(A), the proponent of the alternate formula 

bears the burden of proving by a preponderance of the evidence that: (1) the 

statutory formula does not fairly represent the taxpayer’s business activity in [SC] and 

(2) its alternative accounting method is reasonable.”   

 Burden was on DOR to show that the statutory formula did not fairly represent RAC West’s 

business activity in SC.   DOR presented the same level of evidence in this case as in CarMax.  

Based on the Supreme Court’s holding, the evidence was insufficient to meet DOR’s burden 

for the threshold issue, the Court of Appeals likewise concluded that DOR failed to meet its 

burden here.  Substantial evidence does not support finding the statutory apportionment 

method did not fairly reflect RAC West’s business activities in SC.  Accordingly, the Court of 

Appeals reversed the ALC’s decision.   
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Bruning v. S.C. Dept. of Health and Environmental Control and Cat Island POA, 2016 WL 

6247005 (not published in permanent law reports] (Ct. App. 2016) – JUDGE KONDUROS – ALJ 

Robinson.  

FACTS: 

Appellants are homeowners in Cat Island where their property is adjacent to a seven-acre lake 

(the Lake) that served as a detention pond for stormwater management.  The dike creating the 

Lake was built between 1960 to 1965, prior to the stormwater control regulations.  The Lake 

abuts a creek that flows into the ocean.  Cat Island POA, the developer, obtained a National 

Pollutant Discharge Elimination System (NPDES) permit that authorized detention of stormwater 

in the Lake as the stormwater management method for Garfield Park.  In 2009, the dike began 

to crack allowing fresh water in the Lake to empty into the creek and permitting salt water to ebb 

and flow into and out of the Lake.  The dike was never repaired.  Cat Island POA sought a permit 

from DHEC to manage stormwater from the subdivision by using in-line filters or “cur inlet 

baskets” – baskets would allow stormwater to flow through while catching sediment and other 

pollutants preventing passage into the creek.  The Lake would no longer serve as a detention 

pond and would naturalize back into marshland.  DHEC approved Cat Island POA’s application for 

the baskets.  Appellant’s petitioned DHEC to revoke the permit.  The Board found the majority of 

Appellant’s arguments unpersuasive; however, the Board did agree with Appellant’s argument 

regarding a provision in the Coastal Management Plan (CMP) document governing stormwater 

runoff and proximity to shellfish – because DHEC had not considered the location of the shellfish 

beds at high tide, the Board determined DHEC’s measurements were insufficient to establish the 

required distances from the beds.  Following a contested case hearing, the ALC reversed the 

Board’s finding regarding the sufficiency of the shellfish bed measurement and affirmed the 

Board’s other conclusions. 

HOLDINGS:   

 Interpretation of CMP Section XIII(A) – Appellants argue the ALC erred in concluding Cat Island 

POA’s NPDES permit was compliant with Chapter III, Section C(3)(XIII)(A) of the CMP 

Document.  The Court of Appeals agreed.  Section C(3)(XIII)(A) states, “[f]or all projects, 

regardless of size, which are located within one-half (1/2) mile of a receiving water body in 

the coastal zone, this criteria shall be storage of the first ½ inch of runoff from the entire site 

or storage of the first one (1) inch of runoff from the built-upon portion of the property, 

whichever is greater.  Storage may be accomplished through retention, detention or 

infiltration systems, as appropriate for the specific site.”  The Court of Appeals determined 

that the ALC erred in construing the provision to permit use of the curb inlet baskets.  The 

basket system does not store; it filters that half inch of runoff.  Because the method of 

stormwater management approved in Cat Island POA’s permit was inconsistent with the 
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provision, the permit should not have been granted, and the ALC’s decision affirming that 

approval was reversed.     

 Modification of Existing Permit – Appellants argue Cat Island POA had an ongoing obligation 

to maintain the stormwater treatment system approved in 2004 and in order to modify that 

system, the developer must show a condition for modification was present under the 

applicable regulations.  Cat Island POA’s application constituted a modification and DHEC 

should have considered it as such under the applicable regulations.  Court cannot determine 

whether circumstances justifying a modification pursuant to Section 122.62(d) existed – 

however, even if such circumstances were present, the cub inlet baskets still do not meet the 

requirements of the abovementioned provision.  Therefore, Court notes while the 

modification regulations should have been considered, it does not decide whether this 

change was a permissible modification 

 The Court of Appeals declined to address a number of issues (e.g., waiver of water quantity 

requirements, alteration of critical area, alteration of freshwater or brackish wetlands) since 

the permit should not have been granted based upon inconsistency with Ch. III, Section 

C(3)(XIII)(A) of the CMP document.  

 Proximity to Shellfish Beds – Appellants contended that the ALC erred in reversing the Board’s 

decision finding DHEC’s measurements from the stormwater flow to nearby shellfish beds 

insufficient to support DHEC’s approval of the NPDES permit.  See Ch. III, Section C(3)(XIII)(A).  

The Court of Appeals disagreed, holding that the ALC correctly found the shellfish beds were 

not within the one thousand-foot zone.  At the ALC hearing, Respondents submitted 

measurements that did consider high tide – a measurement of 1,002 feet.  The ALC 

determined that Respondents’ measurements were more credible than Appellants’ which 

was within its discretion as the finder of fact.   

 Consistency with the CMP – Appellants argue the project was not consistent to the maximum 

extent practicable with the CMP and therefore, the ALC erred in approving it.  Because the 

Court of Appeals found the ALC erred in its reading of Ch. III, Section 3(C)(XIII)(A) of the CMP 

document, it agreed that the project was not consistent to the maximum extent practicable 

with the CMP.   

 Stormwater treatment for Tabby Park - Appellants argued the ALC erred in approving the 

permit because it eliminated the proper stormwater treatment for Tabby Park an adjacent 

subdivision.  The Court of Appeals disagreed.  The record contains no evidence of Tabby Park’s 

reliance on the lake for its stormwater treatment – therefore, DHEC was not required to 

consider the project’s effect on that subdivision.   

 Repair of the Dike – Appellants argue the ALC erred in not requiring Cat Island POA to repair 

the dike pursuant to the agreement between DHEC and Cat Island POA that was part of the 

2004 NPDES permit.  The Court of Appeals disagreed, finding that while Appellants were 

incidental beneficiaries of the method of stormwater treatment contemplated by the 2004 

permit – they lack standing to compel DHEC to force repair of the dike.   

 The ALC order was thus affirmed in part and reversed in part.   
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JUDGE GEATHERS – concurring in part and dissenting in part –  

 Departs with the majority’s analysis regarding the project’s proximity to shellfish beds.  Judge 

Geathers disagrees with the majority’s application of the substantial evidence rule to the 

ALC’s findings before addressing whether those findings are based on a correct reading of the 

law.  The underlying question of law raised by Appellants was whether the retention 

requirement for projects within 1,000 feet of shellfish beds allows the method of 

measurement used by DHEC in this case.  Looking at the language in the CMP, there are no 

words directing that the distance between the project and shellfish beds be measured in any 

way other than a straight line.  Neither DHEC nor Cat Island POA measured the distance in a 

straight line.  Therefore, Geathers would reverse the ALC’s conclusion that deference should 

be given to DHEC’s interpretation of the shellfish bed provision in the CMP document and 

would reverse the ALC’s findings concerning the distance between the project and shellfish 

beds because they are based on this error of law.  

 

Myers v. S.C. Dept. of Health and Human Services, 2016 WL 7387882 (opinion has not been 

released for publication in permanent law reports yet) (Ct. App. 2016) – JUDGE WILLIAMS – 

ALJ Robinson.  

FACTS: 

Myers is a 38-year old Medicaid-eligible individual who is mentally and developmentally disabled.  

Myers filed this action after DHHS either reduced or eliminated certain services that Myers 

received pursuant to the SC Intellectual Disability/Related Disabilities (ID/RD) waiver program.  

The ID/RD program permits states that in order to waive the requirement that persons with 

mental retardation or a related disability reside in an institutional setting to receive certain 

Medicaid services.  In ’09, DHHS submitted to CMS a waiver renewal application, which 

eliminated certain non-mandatory services and implemented service limitations or caps on other 

categories of services.  CMS approved the waiver application, and renewed the waiver – including 

the service caps – became effective Jan. 1, 2010.  Myers’ services were then modified.  Myers 

was subsequently institutionalized in a long-term care facility in Dec. ’11.  Myers filed this appeal 

in Dec. ’09 when his services coordinator informed him his Medicaid services would be reduced 

on Jan. 1, 2010.  The DHHS hearing officer issued an order of dismissal on May 6, 2010; however, 

the Hearing officer did not conduct an evidentiary hearing.  Myers appealed the order to the ALC 

challenging the May 6, 2010 Order (First Appeal), and the ALC issued an order on Nov. 9, 2011, 

finding Myers was entitled to an evidentiary hearing to comply with due process – the ALC 

remanded the case to the DHHS hearing officer.  After the hearing, the Hearing officer issued an 

order upholding the reductions.  Myers appealed to the ALC on Apr. 13, 2012 (Second Appeal), 

challenging DHHS’s final decision.  The ALC affirmed DHH’s decision.   

HOLDINGS: 
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 Notice & Due Process – the Court of Appeals noted that it is not convinced the ALC’s ruling 

regarding preservation of Myers’ notice claim is properly before this court.  Assuming the 

argument was adequately raised, Myers failed to prove he was substantially prejudiced by 

the Department’s failure to comply with the technical requirements of Section 431.210.  The 

Court compared Myers’ situation to Stogsdill, 410 S.C. 273 (Ct. App. 2014), which was 

factually and legally similar to this notice argument.   

 Lawfulness of Reduction in Waiver Services – Myers claimed the reduction was unlawful 

because the regulations were not promulgated pursuant to the APA.  The Court of Appeals 

disagreed.  The Court returns to Stogsdill, which also addressed this – there, the Court agreed 

that DDSN established a binding norm by reducing the types and amount of services offered 

under the waiver program; however, Court went on to hold that, “based on the relevant 

statutory scheme and federal/state nature of Medicaid and the [w]aiver, DDSN was not 

required to pass a regulation to enact the cap as an enforceable provision.”  42 U.S.C.A. § 

1396n(c) permits States to waive federal Medicaid requirements to provide enhanced 

community support services to Medicaid recipients who would otherwise require 

institutionalization.  Because CMS approved SC’s waiver plan, the terms of the program 

carried the force and effect of federal law and were not required to be promulgated as 

regulations under the State’s APA.   

 Medical Necessity of Services - Myers argued the ALC erred in disregarding the overwhelming 

evidence from Myers’ treating physician and other qualified sources regarding the amount 

and types of services that were medically necessary to prevent Myers’ institutionalization.  

(FN cites Olmstead, 527 U.S. 581 (1999)) – While Myers does not specifically raise an ADA 

argument in this section of his brief, the crux of his argument is that substantial, reliable 

evidence in the record proves that Myers’ reduction in services poses a substantial risk of 

institutionalization in violation of the ADA, thus, the Court addressed the argument as such).  

The Court of Appeals agreed - consistent with Olmstead, 527 U.S. 1999) and Pashby (4th Cir. 

2013), Myers presented overwhelming evidence that a reduction or termination of his 

services would place him at risk of institutionalization.  DHHS failed to present any medical 

evidence to dispute the treatment decisions of the treating physicians.  The Court of Appeals 

reversed the ALC’s conclusion that DHHS presented substantial evidence that Myers’ daily 

needs were being met under the revised provisions of the waiver and remanded the case to 

DHHS for an assessment of required hours and services without reference to the caps in the 

waiver. 

 ALC Order affirmed in part, revered in part, and remanded.    

 

Supreme Court  

Dreher v. S.C. Dept. of Health and Environmental Control, 412 S.C. 244, 772 S.E.2d 505 (2015) 

– CHIEF JUSTICE TOAL –  Judge Williams – ALJ Anderson  
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FACTS: 

In Jan. 1994, Respondent purchased two parcels of property located on Folly Island – 806 East 

Cooper Ave. and Tract D.  These lots were previously on a contiguous tract of high ground 

property in which Tract D abutted the ocean and the Cooper Ave. abutted the road.  On Apr. 2, 

2009, Respondent filed a permit application with DHEC requesting a vehicular bridge from 806 E. 

Cooper Ave. to Tract D, which had become completely surrounded by coastal tidelands and 

waters.  DHEC denied the application because R. 30-12(N)(2)(c) prohibits issuance of a bridge 

construction permit to a “coastal island” of less than 2 acres in size.  Respondent requested a 

contested case hearing.  R. 30-1(D)(11), defining “coastal island,” includes the following 

statement, “The following islands shall not be deemed a coastal island subject to this section due 

to their large size and developed nature: . . . Folly Island . . . .”  The ALC found Tract D “geologically, 

geographically and by legal description, is on and within the boundaries of Folly Island.”  

Nonetheless, the ALC concluded Tract D constituted a “coastal island” separate and apart from 

Folly Island.  Therefore the ALC upheld DHEC’s denial.  Respondent appealed to the Court of 

Appeals, which reversed the ALC’s decision.  Thereafter, the Supreme Court granted DHEC’s 

petition for a writ of certiorari. 

HOLDINGS:   

 Law of the Case Doctrine – The Court of Appeals found that DHEC – the prevailing party before 

the ALC – should have secured a ruling from the ALC reversing its finding that Tract D was 

“geologically, geographically and by legal description, [] on and within the boundaries of Folly 

Island,” and that b/c DHEC failed to appeal that issue, the finding became the law of the case.  

The Supreme Court held that the Court of Appeals misapprehended the law of the case 

doctrine.  The Supreme Court further found that the Court of Appeals erred in applying the 

doctrine so as to bar the prevailing party below from raising an additional sustaining ground.  

DHEC raised its challenge to the ALC’s finding in its brief to the Court of Appeals and thus did 

not concede or abandon the argument (DHEC also raised the argument in its motion for 

reconsideration before the ALC) – therefore, rather than find the argument procedurally 

barred, the Court of Appeals should have considered whether Tract D is a “coastal island.” 

 Coastal Island Exemption – Court cites the principle that a specific statutory provision prevails 

over a more general one.  Here R. 30-1(D)(11) broadly defines “coastal island,” but then 

specifically exempts certain islands, including Folly, from the general definition.  As such, 

Court agrees with Respondent that Tract D is not a “coastal island” in and of itself; rather, it 

is part of Folly, which is specifically exempted.  Tract D is not a coastal island, and the 

minimum acreage requirement found in R. 30-12(N)(2)(c) does not bar Respondent’s bridge 

construction permit application.  DHEC and the ALC erred in denying Respondent’s permit 

application.  

 Ultimately, the Supreme Court affirmed result reached by Court of Appeals, albeit through 

different reasoning. 
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JUSTICE PLEICONES (concur in part/dissent in part) –  

 Justice Pleicones agreed that the Court of Appeals misapplied the law of the case doctrine.  

He disagreed, however, with majority’s decision to uphold Court of Appeals’ reversal of the 

ALC’s denial of respondent’s permit request.  Pleicones writes, “in my view the question is 

whether there is substantial evidence to support the ALC’s finding that the tract is itself a 

coastal island.  Whether a parcel located within the geographic boundaries of a named island 

is itself a separate coastal island within the meaning of Reg. 30-1(D)(11), or whether it is not 

and therefore shares the named island’s exemption, is a question of fact.”  He further pointed 

to Risher v. DHEC, 393 S.C. 198 (2011), wherein the Court found substantial evidence 

supported the ALC’s findings that the lot located within the geographic boundaries of Fripp 

did not meet the definition of coastal island under the regulation, and that it was therefore 

within Fripp’s exemption.   

 In Pleicones’ opinion, the Court of Appeals erred in reversing the ALC, and the majority also 

erred by focusing on Tract D’s location rather than on its topography.  Even if the majority’s 

view prevailed, it does not follow that Respondent is automatically entitled to the bridge 

permit – instead, the matter should be remanded to DHEC for consideration of the permit 

request in light of the requirements of R. 30-12(F).  

 

Deerfield Plantation Phase II B Property Owners Ass’n v. S.C. Dept. of Health and Environmental 

Control, 414 S.C. 170, 777 S.E.2d 817 (2015) – CHIEF JUSTICE TOAL – ALJ McLeod  

FACTS: 

Deertrack Golf owns Old South Golf Course (the Course).  In 2005, Deerfield decided to sell the 

course to Bill Clark Homes for development.  The parties entered into a contract.  The Course is 

adjacent to an existing residential development known as Deerfield Plantation Phase II B, and the 

Appellant POA represents its residents.  The redevelopment plan required construction of a new 

stormwater management system utilizing an existing drainage network of stormwater ponds on 

the Course.  Thus, Deerfield Golf sought an NPDES permit from DHEC.  Because the Course is 

within the coastal zone, DHEC’s OCRM reviewed to determine consistency with the Coastal 

Management Program (CZM Certification).  Additionally, redevelopment required a jurisdictional 

determination from the Army Corps of Engineers regarding whether any portion of the 

redevelopment area contained “waters of the United States” subject to the Corps jurisdiction 

under the Clean Water Act.  The Corps initially determined the tract did not contain any federal 

waters.  DHEC issued the Permit to Deertrack Golf and OCRM issued the CZM certification.  

Appellant requested a contested case hearing and the ALC issued a final order affirming DHEC’s 

issuance of the Permit and the CZC certification.  Appellant appealed to the Court of Appeals.  

After issuance of the ALC’s order, and upon Appellant’s application, the Corps declared federal 

jurisdiction over .37 acres of the existing waters on the proposed 85-acre redevelopment tract.  

After federal jurisdiction over the Course was resolved, the Court of Appeals remanded the 
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matter to the ALC for further remand to DHEC, after which DHEC took no additional 

administrative action.  Thereafter, Appellant reinstated the appeal.  The Supreme Court then 

certified the case for its direct review.  

HOLDINGS: 

 Permitting Decision –  

o The Supreme Court determined that the ALC erred in finding the regulations relating 

to stormwater management and discharges conflicted with R. 61-68.  Thus, as “waters 

of the State,” the ponds are subject to the requirements contained in R. 61-68; 

however, the Court disagreed with Appellants that the only way these requirements 

may be met under R. 61-68(E)(4) is through pretreatment.  R. 61-68(E)(4) plain states 

that “[a]ny discharge into waters of the State must . . receive a degree of treatment 

and/or control which shall produce an effluent which is consistent with the [Pollution 

Control] Act, the [CWA] ... this regulation, and related regulations.”  R. 61-68 requires 

some degree of pretreatment or control and by implementing a BMP in the form of 

detention ponds, Deertrack Golf complied with the Regulation. Therefore, Court 

affirmed as modified the ALC’s decision to uphold DHEC’s issuance of the Permit.  

 Subsequent Declaration of Federal Jurisdiction  

o  Appellant argues the subsequent declaration of federal jurisdiction over a portion of 

the waters necessitates an entirely new permit.  Appellant argues a new permit is 

required because federal permitting is a precondition to the granting of a NPDES 

permit.  Respondents conceded Deertrack Golf would have to submit for an additional 

approval process, but contested Appellant’s assertion that an entirely new permit is 

needed – Court agreed. The Permit dictates what should occur in light of subsequent 

assertion of federal jurisdiction.  Even if the Corps’ assertion of jurisdiction requires a 

404 inquiry, such inquiry would affect .37 acres of approximately 85 total acres and 

regardless of the outcome, and the Corps’ decision would not affect the remainder of 

the project covered by the Permit – thus, the subsequent assertion of federal 

jurisdiction does not defeat the Permit in its entirety – because additional agency 

action may be necessary with regard to the .37 acres over which the Corps has 

asserted jurisdiction, the Court remanded the case to DHEC for further action 

consistent with the opinion.   

 

Duke Energy Corporation v. S.C. Dept. of Revenue, 415 S.C. 351, 782 S.E.2d 590 (2016) – CHIEF 

JUSTICE PLEICONES – Chief Judge Few – ALJ Anderson  

FACTS: 

This case concerns DOR’s computation of Duke Energy’s taxable income.  Duke generates and 

sells electricity. Because it does business in NC and SC, it must apportion its income to determine 
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its income tax liability in SC.  In 2002, Duke filed amended corporate tax returns with DOR for the 

income tax years of 1978 to 2001, seeking a refund.  In the amended returns, Duke sought to 

include the principal recovered from the sale of short-term securities from ’78 to ’99 in the sales 

factor of the multi-factor apportionment formula.  In the original returns, Duke included only the 

interest or gain from those transactions.  DOR denied the refund request.  Duke appealed to 

DOR’s Office of Appeals, which denied the appeal.  Duke then filed for a contested case with the 

ALC, which granted summary judgment to DOR on this issue.  Court of Appeals affirmed, albeit 

applying a different analysis. 

HOLDINGS:   

 The Supreme Court agreed with the Court of Appeals on the result, but disagreed with its 

analysis.   

o In SC, if a taxpayer is transacting business both within and without the State, an 

apportionment formula determines the fraction of business conducted in SC – the tax 

“base” – upon which the taxpayer’s state income tax is calculated.  The applicable 

apportionment formula in this case is the multi-factor formula – the multi-factor 

formula is a fraction, the numerator of which is the property factor, plus the payroll 

factor, plus twice the sales factor, and the denominator of which is four.  S.C. Code 

Ann. § 12-6-2252.  

o The Issue here was the calculation of the sales factor within the multi-factor 

apportionment statute.  S.C. Code Ann. § 12-6-2280 provided 

(A) The sales factor is a fraction in which the numerator is the total sales of the 

taxpayer in this State during the taxable year and the denominator is the total 

sales of the taxpayer everywhere during the taxable year.  

. . .  

(C) The word “sales” includes, but is not limited to:  

. . .  

(2) sales of intangible personal property and receipts from services if 

the entire income-producing activity is within this State.  If the income-

producing activity is performed partly within and partly without this 

State, sales are attributed to this State to the extent the income-

producing activity is performed within this State.” 

o The appropriate determination is whether principal recovered from the sale of 

short-term securities could be included as “total sales” in the sales factor of the 

multi-factor formula, the relevant term under the apportionment statutes.  

Essentially, Duke was attempting to include the principal of its out-of-state short-

term investments in its net income and thereby decrease its exposure to income tax 

in South Carolina.   

o The Supreme Court agreed with case law from other States that have found the 

inclusion of principal recovered from sale of short-term securities in an 

apportionment formula leads to absurd results by distorting the sales factor within 
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the formula, and by defeating the legislative intent of the apportionment statutes.  

The record demonstrates conclusively that a taxpayer could manipulate the sales 

factor by the simple expediency of a series of purchases using the same funds.   

o Further, the General Assembly enacted S.C. Code Ann. § 12-6-2295 defining the term 

“sales” in the apportionment formulas, effective for taxable years after 2007, to 

exclude the principal.  The General Assembly’s decision to define “sales” in S.C. Code 

Ann. § 12-6-2295 supports Court’s finding that the legislative intent has always been 

to exclude such distortive calculations from the apportionment formulas.   

 The inclusion of principal recovered from the sale of short-term securities produces absurd 

results, which could not have been intended by the General Assembly.  The Supreme Court 

thus affirmed as modified the decision by the Court of Appeals and the ALC.  

 

CareAlliance Health Services v. S.C. Dept. of Revenue, 416 S.C. 484, 787 S.E.2d 475 (2016) – 

JUSTICE HEARN – ALJ Robinson  

FACTS: 

Roper provides orthopaedic prosthetic devices and other implants to patients through either a 

planned surgical procedure or in response to trauma.  Believing the purchase of orthopaedic 

prosthetic devices and other implants were eligible for a sales tax exemption, Roper sought a 

refund from DOR. Roper asserted under Home Medical Systems, Inc., 382 S.C. 556 (2009), the 

prosthetic devices were “sold by prescription as required for the tax exemption under S.C. Code 

Ann. § 12-36-2120(28).  DOR denied the request as to orthopaedic prosthetic devices on the 

grounds they do not require a prescription to be sold and a prescription was not used in the 

purchases of the devices.  DOR also held other bone, muscle, and tissue implants were not 

exempt because they did not replace a missing part of the body.  Roper filed a contested case 

hearing and the ALC granted summary judgment in favor of Roper.  Upon further appeal, the 

Supreme Court certified the case for its immediate review. 

HOLDINGS:   

 Application of the sales and use tax exemption – DOR contends the ALC erred in finding that 

a prescription is required for the sale of an orthopaedic device between Roper and vendor 

because of federal regulations.  The Supreme Court agreed.   

o The sales tax exemption enumerated in section S.C. Code Ann. § 12-36-2120(28) is for 

prosthetic devices sold by prescription.  The Supreme Court in Home Medical 

enunciated a three-part test to determine whether an item is sold by prescription – A 

device is sold by prescription if (1) the sale requires a prescription; (2) the device is 

actually sold by prescription; and (3) the device replaces a missing part of the body.   

o Roper argued that because the devices are Class II and Class III federal prescription 

prosthetics, inquiry into the nature of the transaction was unnecessary – the implants 
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are prescription devices by federal mandate.  See 42 C.F.R. 801.109(a).  DOR argued 

the federal regulation relied on by Roper merely dictates labeling requirements and 

therefore provided no insight into the State’s taxation of the devices.   

o The Supreme Court agreed with DOR that the federal regulations address labeling 

requirements and do not always require a prescription.  The Federal regulations 

restrict access to these devices because the FDA determined such devices are unsafe 

for public consumption without medical supervision.  The federal regulations allow 

devices to be sold directly to a practitioner, on the order of a practitioner or the 

prescription of a practitioner – thus, it envisions a sale can occur directly to a 

practitioner, with no prescription or order requirement.  The Supreme Court rejected 

Roper’s assertion and the ALC’s finding that the devices can only be sold by 

prescription.  The ALC erred in finding the Federal Regulation satisfies the first prong 

of Home Medical.  Accordingly, it reversed the ALC b/c these devices do not require a 

prescription for the purpose of qualifying for a tax exemption.  

 Other bone, muscle and tissue implants  

o DOR argued that the ALC erred in finding that other bone, muscle, and tissue implants 

replace a missing part of the body because Roper did not present evidence to support 

this finding.  The Supreme Court agreed, finding nothing in the record of evidence 

supporting the ALC’s finding that other bone, muscle, and tissue implants replaced 

missing parts of the body.   

 

S.C. Public Interest Foundation v. Lucas, 416 S.C. 269, 786 S.E.2d 124 (2016) – CHIEF JUSTICE 

PLEICONES  - in Court’s original jurisdiction.  

FACTS: 

Petitioners contended that the inclusion of Proviso 84.18 in the 15-16 Appropriations Act violated 

the “one-subject” requirement found in Art. III § 17 of the S.C. Constitution.  Petitioner sought a 

declaration that the inclusion of Proviso 84.18 violated Art. III § 17.  The Supreme Court agreed.  

HOLDINGS: 

 S.C. Code Ann. § 57-1-410, enacted as § 5 of 2007 Act No. 114, reads:  “The Governor shall 

appoint, with the advice and consent of the Senate, a Secretary of Transportation who shall 

serve at the pleasure of the Governor.  . . . .”  The next section of 2007 Act No. 114 provided: 

“Unless extended by subsequent act of the General Assembly, the Governor’s authority to 

appoint the Secretary of the Department of Transportation pursuant to Section 57-1-410 

terminates and is devolved upon the Department of Transportation Commission effective July 

1, 2015.  All other provisions regarding the rights, powers, and duties of the secretary shall 

remain in full force and effect.”  2007 Act No. 114 § 6.  
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 Proviso 84.18 purports to suspend the 2015 termination/devolution provision of 2007 Act 

No. 114 § 6, for the fiscal year, i.e., until June 30, 2016, thus leaving intact the appointment 

authority given to the Governor in § 5.   

 Art. III § 17 of the SC Constitution – One subject.  Every Act or resolution having the force of 

law shall relate to but one subject, and shall be expressed in the title.   

 The crux of petitioners’ one-subject challenge was that the subject matter of Proviso 84.18, 

suspension of the appointment power found in 2007 Act No. 114 § 6, is neither germane to 

nor does it provide the means, methods, or instrumentalities for, effectuating the purpose of 

the general appropriations act, i.e., the raising or expenditure of revenue.  The Supreme Court 

agreed with the petitioners. 

 Ex Parte Georgetown (1985) (permitting referendums in special purpose districts to decide 

the method of electing members and/or nature of budget), Maner (1982) (amendments to 

act creating the Court of Appeals), and York Elec. Coop. (1980) (Uniform Disposition of 

Unclaimed Property Act giving state custody of certain unclaimed property) dictated that the 

Court hold the inclusion of Proviso 84.18 violates the log-rolling prohibition.  The suspension 

of the devolution of the Secretarial selection authority from the Governor to the Commission 

is a matter of administration and procedure involving the method of choosing an official.   

 Having determined the inclusion of Proviso 84.18 in the appropriations act violated art. III, § 

17, the next question was the appropriate remedy.   The Supreme Court modified its decision 

in Am. Petroleum and held that when deciding an art. III, § 17 challenge to the annual 

appropriations act, the Court has authority to excise any provision that is not germane to 

fiscal issues.  Proviso stricken.  

JUSTICE FEW (Dissent) –  

 The case does not present a question of sufficient public interest to justify the Court hearing 

it in its original jurisdiction.  He would have therefore dismissed the petition as 

improvidently granted.   

 The case is a companion to one in which the same petitioners contend the transfer of 

authority to appoint the Secretary (from Governor to Dept. of Transportation) is 

unconstitutional under the separation of powers.  Striking Proviso 84.18 accelerates that 

transfer of authority.  Thus, Justice Few suggested that the relief petitioners seek in this case 

is inconsistent with the relief they seek in the companion case.  By granting relief, the 

Supreme Court was actually bringing about the very event petitioners sought to prevent in 

the companion case.   

 As to the merits, Justice Few did not agree the Court should adopt a new rule in this case that 

“when deciding an art[icle] III, [section] 17 challenge to the annual appropriations act, the 

court has the authority to excise any provision that is not germane to fiscal issues” – “Such a 

broad proclamation of law is not necessary to resolve the controversy before the Court.”  The 

issue before the Court was narrower.  The Court could have fully answered the question 

presented by simply stating that the Proviso did not extend the transfer of authority.  Not 
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appropriate to consider the remedy of invalidating the entire appropriations act b/c 

answering that question is not necessary to resolve the narrow controversy.  

 

Brock v. Town of Mt. Pleasant, 415 S.C. 625, 785 S.E.2d 198 (2016) – JUSTICE KITTREDGE – Judge 

Cureton (Court of Appeals) – Cir. Ct. Judge Nicholson, Jr.  

FACTS: 

The Supreme Court granted certiorari to review the Court of Appeals’ decision in Brock, 411 S.C. 

106 (Ct. App. 2014).  The Court considered the Court of Appeals’ finding of that the Town of Mt. 

Pleasant (the Town) did not violate the Freedom of Information Act (FOIA) by taking unnoticed 

action following executive sessions at special meetings.  The disputed actions occurred during 

special meetings for which the Town issued agendas listing an executive session, but not 

indicating that Town Council would take action following executive session.  Petitioner filed a 

complaint against the Town alleging violations of FOIA and seeking declaratory and injunctive 

relief.  The trial court granted Petitioner partial relief, but ruled against him on the issue of 

“whether a matter added to an agenda for an executive session may be acted on . . . by a public 

body upon reconvening to open session.”  Petitioner appealed, but the Court of Appeals affirmed 

the trial court on this issue.   

HOLDINGS: 

 Law and analysis – Distinction between regularly scheduled and special meetings.   

o The meetings at issue occurred in 2007 when agendas were not required for regularly 

scheduled council meetings.  Because agendas were not required for regularly 

scheduled meetings, the Court held in Lambries, 409 S.C. 1 (2014), that FOIA did not 

prohibit a public body from amending a posted agenda once a regularly scheduled 

meeting began.   

o However, for special meetings, FOIA requires the following “All public bodies must 

post ... public notice for any called, special, or rescheduled meetings.  Such notice 

must be posted as early as is practicable but not later than twenty-four hours before 

the meeting.  The notice must include the agenda, date, time, and place of the meeting 

....”  S.C. Code Ann. § 30-4-80(a), amended by Act of June 8, 2015, No. 70, 2015 S.C. 

Acts 320. 

o The Supreme Court held that the Court of Appeals failed to distinguish between 

regular meetings and special meetings.  The Court of Appeals’ holding that Town 

Council could take any action on any item that was properly discussed during an 

executive session is in conflict with Lambries, wherein the Supreme Court noted that 

in special meetings, “nothing can be done beyond the objects specified for the call.”  

The Court of Appeals erred in concluding that an agenda giving notice of discussion 

during an executive session necessarily implies action following that discussion. 
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o The Court recognized that unnoticed items may be added to an executive session 

discussion at the time of a meeting.  However, after the executive session concludes 

and the public body reconvenes in open session, any action taken or decision made 

must be properly noticed and, in the case of special meetings, such items may not 

exceed the scope of the purpose for which the meeting was called.   

 The Supreme Court modified the Court of Appeals’ opinion by holding that the Town did 

violate FOIA by taking unnoticed action at special meetings following executive session.   The 

Court further instructed the trial court to consider this ruling in Petitioner’s request for 

attorneys’ fees.   

 

Joseph v. S.C. Dept. of Labor, Licensing and Regulation, 417 S.C. 436, 790 S.E.2d 763 (2016) – 

ACTING JUSTICE TOAL – Cir. Ct. Judge Cooper.  

FACTS: 

A physical therapist and orthopedic surgeons filed a declaratory judgment action against the 

Board of Physical Therapy challenging position statements (one in 2004 – see Sloan v. S.C. Bd. of 

PT Exmn’rs, 370 S.C. 452 (2006) – and – one from 2011) interpreting S.C. Code Ann. § 40-45-

110(A)(1) which allows the Board to take disciplinary action against a PT who: “requests, receives, 

participates, or engages directly or indirectly in the dividing, transferring, assigning, rebating, or 

refunding of fees received for professional services or profits by means of a credit or other 

valuable consideration including, but not limited to, wages, an unearned commission, discount, 

or gratuity, with a person who referred a patient, or with a relative or business associate of the 

referring person.”  The circuit court granted summary judgment in favor of the Board.  Plaintiffs 

appealed following denial of their motion for reconsideration.   

HOLDINGS: 

 Standing –  

o Appellants had standing to bring their claims.  Action was brought by a PT and two 

orthopedic surgeons.  PT had an infringement on her ability to practice her profession 

and an adoption of a regulation that requires she be treated differently from other 

health care professionals who may be employed by doctors.  The doctors have an 

interest in how the PT system works and in their ability to employ PTs.  There’s a causal 

connection between their injury and the Board’s actions.  Also, there’s a likelihood 

that their injuries would be redressed by a favorable decision.   

 Overruling Sloan –  

o In Sloan, the Court interpreted S.C. Code Ann. § 40-45-110(A)(1) as prohibiting a PT 

from being employed by a physician when the physician refers patients to the PT for 

services.  The Court now found that the classification, which distinguishes PTs from 

other licensed health care professionals, had no rational relationship to the legislative 
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purpose of the statute – to protect consumers and gov’t-sponsored health care 

programs from conflicts of interest and potential misuse of medical services.  S.C. 

Code Ann. § 40-45-110(A)(1) should prevent only referral-for-pay situations, an 

interpretation which comports with the clear purpose of the statute.  The Court’s 

interpretation in Sloan constituted an equal protection violation.  In addition, the 

interpretation violated the substantive due process rights of PTs by imposing an 

arbitrary restriction upon PTs while preserving those employment relationships for all 

other health care providers and allied health professionals.   

o Court overruled Sloan as an unconstitutional interpretation of S.C. Code Ann. § 40-45-

110(A)(1), and held that the statute prohibits only referral-for-pay situations rather 

than prohibiting all employer-employee relationships between physicians and PTs.   

 2011 Position Statement  

o The Board’s adoption of the 2011 Position Statement violated the requirements of 

the APA.  Whether a particular agency creates a regulation or simply announces a 

general policy statement depends on whether the agency action establishes a 

“binding norm” – the “key inquiry” is “the extent to which the challenged policy leaves 

the agency free to exercise its discretion to follow or not to follow that general policy 

in an individual case, or on the other hand, whether the policy so fills out the statutory 

scheme that upon application one need only determine whether a given case is within 

the rule’s criterion.  As long as the agency remains free to consider the individual facts 

in the various cases that arise, then the agency action in question has not established 

a binding norm.”   

o The 2011 Position Statement leaves no question regarding whether a PT employed by 

another PT or PT group who  directed patients for physical therapy, and is paid for 

those services, is in violation of the referral for profit prohibition in S.C. Code Ann. § 

40-45-110(A)(1).  The Board is not free to exercise its discretion as to whether to 

follow the position set forth in the 2011 Position Statement in an individual case – the 

Position Statement constitutes a binding norm and has the effect of a regulation 

under the APA.  Board did not follow the APA rulemaking process. 

 Court overruled Sloan and reversed the circuit court’s decision granting Respondents’ 

motion for summary judgment. 

JUSTICE KITTREDGE – Concur in result 

 “This case brings the Court face-to-face with the leviathan known as administrative agency 

rule-making – the so-called Fourth Branch of government – and illustrates the danger it poses 

to the once sacrosanct constitutional principle of separation of powers.”   

 Concurs in result.  Would not go as far as the majority in declaring Sloan’s interpretation of 

S.C. Code Ann. § 40-45-110(A)(1) unconstitutional.  Instead, Kittredge would have resolved 

the case solely on statutory grounds, leaving the constitutional issues for a later day, when it 

could be considered in the context of a properly promulgated regulation.   
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 “[The] division [of power] has become blurred in the area of administrative law, where 

executive branch agencies routinely perform functions traditionally within the sole province 

of the other two branches of government.”   

 To preserve a semblance of the separation of powers, an administrative agency may not make 

law without legislative oversight and approval – this legislative accountability is accomplished 

through the APA, which requires submission of proposed regulations to the General 

Assembly.   

 Kittredge would have accorded Appellants standing, declared the position statement 

unlawful, and overruled Sloan.  

JUSTICE BEATTY (dissenting) -  

 Justice Beatty did not believe that appellants had standing to challenge the 2011 Position 

Statement.  Thus, he would have affirmed the circuit court’s order.  Moreover, the case did 

not present a question of public importance that would have served as a basis to confer 

standing upon Appellants.  

 Beatty notes that all legislative attempts to overturn Sloan have failed.  If the Legislature 

believes this Court’s interpretation in Sloan is in error, it is free to correct any 

misinterpretation.  The Legislature’s failure to do so is evidence that it agrees with this Court’s 

interpretation of S.C. Code Ann. § 40-45-110(A)(1).   

 

Updates to Rules of Procedure for the Administrative Law Court 

SCALC Rule 1.   

This Rule was amended to provide a uniform citation form for the Administrative Law Court 

Rules of Procedure. 

 

SCALC Rule 8.  Right of Parties to Participate.  

 

Rule 8(A) was amended to clarify that any party which is not a natural person, such as 

corporations, partnerships, and other business entities, must be represented by an attorney in 

proceedings before the Court. 

 

SCALC Rule 21 Discovery.  

Rule 21(A) was amended to change the triggering date for the discovery timeline from 90 days 

from receipt of the Notice of Assignment to 90 days from the date of the Notice of Assignment, 

and to delete an obsolete reference to “Request for Information.” 
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SCALC Rule 35.  Ordering and Filing of Transcript.  

The party filing the notice of appeal must order the transcript at the same time as the service of 

the notice of appeal. A copy of the request for a transcript must be filed with the notice of appeal. 

The appellant must order the entire transcript unless the parties agree otherwise in writing. The 

administrative law judge may order the agency to prepare a transcript in the event the agency 

fails to do so. However, any order issued by the court does not relieve the appellant of the 

obligation to pay for the preparation of the transcript. 

 

SCALC Rule 37.  Briefs.  

This Rule was amended by adding subsection (E), which provides form the filing of amicus curiae 

briefs. The presiding administrative law judge must request the filing of amicus briefs or must 

grant leave to file them. The subsection is based upon SCACR 223 

 

SCALC Rule 59. Notice of Appeal.  

This rule was amended to provide that motions to extend the time for filing the record on appeal 

will only be granted in exceptional circumstances. 

 

SCALC Rule 60.  Briefs.  

Rule 60(A) was amended to provide that motions to extend the time for filing briefs will only be 

granted in exceptional circumstances. 

 

SCALC Rule 71.  Filing Fee.  

This Rule was amended to provide a uniform fifty-dollar filing fee for all cases from the 

Department of Natural Resources. 

 

Statutory Update 

 

Solar and Renewal Energy 

H.3874 – Renewal Energy Property 
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Provides an income tax credit to individuals or businesses that construct, purchase, or lease 

certain solar energy property and geothermal machinery and equipment and place it into 

service. 

 

Localized Maintenance Dredging 

S.1076 – Maintenance Dredging 

Exempts maintenance dredging of manmade, predominantly armored, recreational use canals 

and essential access canals from state permitting or certification. 

 

Telecom Regulation 

S.0277 – State Telecom Equity in Funding Act 

Among other changes, this amendment clarified Title 58 and the jurisdiction of the South 

Carolina Public Service Commission over local exchange service carriers, prepaid wireless 

service providers, commercial mobile radio service providers and voice over internet protocol 

providers.  

 

Campaign Contributions 

H.3193 – Attribution of Campaign Contributions 

The act clarified and amended the attribution of campaign contributions when a primary runoff 

is required.  Additional contributions made after the day of the primary and continuing through 

the seventh day after the primary runoff are now attributable to the primary runoff, as opposed 

to the primary, for the purposes of applying contribution limits. 

 

Critical Areas 

S.0139 – Coastal Zone critical areas 

Various amendments to Coastal Zone Management Act related to permitting procedures, 

exemptions, beach and dune re-nourishment, and calculation of the baseline. 

S.0788 – Managed Tidal Impoundment Preservation Act  

Exempts certain property in the critical area from permitting requirements where such property 

is eligible under a Corps general permit and providing enforcement authority to the Coastal 

Division of DHEC. 
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Telemedicine 

S.1035 – South Carolina Telemedicine Act 

Authorizes the practice of telemedicine in South Carolina and establishing the requirements 

and protocols for such practice, including the alteration of the physician-patient relationship 

requirements that govern when a physician may prescribe medicine to a patient. 

 

Smith Land II / Pollution Control Act Amendments 

For several years, the General Assembly looked at closing a loophole in the PCA Bill that had 

been exploited by groups challenging alleged non-permitted releases into the environment.  

The Senate passed a bill in 2015, but it never made it out of committee in the House.  

Ultimately, with the passage of time, this loophole has essentially closed itself due to the 

expiration of the 3-year statute of limitations on those claims impacted by the loophole. 

  

Looking ahead to 2017 (Pre-filed Legislation) 

 

H.3416 (Representative Joseph Neal, District 70, Richland and Sumter Counties) 

Proposed Amendment to the South Carolina Constitution to enact the “Environmental Bill of 

Rights” that would, among other things, grant:  

 Standing to South Carolina citizens to enforce and protect the environment; and   

 Local governments the power to enact more stringent laws, regulations, ordinances, and 

charter provisions than the State government. 

 

S.219 (Senator Chip Campsen, District 43, Beaufort, Charleston & Colleton Counties) 

Bill to reauthorize the South Carolina Conservation Bank for an additional ten (10) years, which 

prior authorization is scheduled to be repealed on July 1, 2018. 

 

Dam Safety Program 

A House Agriculture subcommittee has held meeting on changes to the dam safety program.  

The subcommittee is taking a simpler approach to revamp the program.  Under the new 

approach:  
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 DHEC would only regulate dams having a downstream height of 25 feet or impounding 

more than 50 acre-feet, unless there is some other significant justification for 

regulation.   

 Dam owners would have to register their dam with DHEC and complete an annual self-

inspection checklist.   

 The checklist would be filed with DHEC.   

 This is an approach used in other states.   

 The subcommittee did not include a recommendation for the periodic inspection of high 

and significant risk dams by a professional engineer.   

 

Department of Natural Resources Changes to the Drought Response Act 

DNR is considering changes to the Drought Response Act and has begun circulating some of its 

ideas regarding what those changes might look like.  The first change would reconstitute the 

Drought Response Committee into a standing state committee consisting of DNR, Emergency 

Preparedness, Agriculture Department, Forestry Commission, Soil and Water Conservation 

Commission, Municipal Association, Association of Counties, AWWA, Rural Water Association, 

SCMA, and the various SC Councils of Government.  Local committees would be replaced by the 

SC Drought Monitoring and Impact Working Group consisting of persons from the drought-

impacted areas.  

The second change would eliminate the automatic stay when appealing a drought action to the 

Administrative Law Court. It leaves in place the requirement that the ALC hear the appeal 

within five days of filing the appeal.   

The third change would mandate that local drought ordinances be consistent with the state 

model ordinance. 

 

Other Legislation 

 

South Carolina Manufacturing Liability Protection 

This legislation, which is expected to be filed in 2017, would codify the common law “coming to 

the nuisance” defense for manufacturing and industrial facilities, and would effectively prevent 

home or other property owners from bringing suit for complaints related to light, noise, odors, 

and other “nuisances” typically associated with such facilities after they move to areas with 

existing manufacturing and industrial facilities.  This legislation is similar in scope and purpose 

to the Right to Farm Act, passed in 2006, providing farms with similar protections from nuisance 

liability. 



Moderators— Chad N. Johnston, Columbia 

Randolph R. “Randy” Lowell, Charleston 

 

Allen Conger, Columbia 

Bob Perry, Columbia 

Jennifer Fletcher, Columbia 

Myra Reece, Columbia 

Nat Ball, Charleston 
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