
 

 

 

2019 SC BAR CONVENTION 

 

Construction Law Section 

 

“The Nuclear Option and Class Actions ” 
 

Saturday, January 19 

 
 

SC Supreme Court Commission on CLE Course No. 190138  



SC Bar-CLE publications and oral programs are intended to provide current and accurate information about 

the subject matter covered and are designed to help attorneys maintain their professional competence. 

Publications are distributed and oral programs presented with the understanding that the SC Bar-CLE does 

not render any legal, accounting or other professional service. Attorneys using SC Bar-CLE publications or 

orally conveyed information in dealing with a specific client's or their own legal matters should also research 

original sources of authority. 

  

©2019 by the South Carolina Bar-Continuing Legal Education Division. All Rights Reserved 

  

THIS MATERIAL MAY NOT BE REPRODUCED IN WHOLE OR IN PART WITHOUT THE EXPRESS 

WRITTEN PERMISSION OF THE CLE DIVISION OF THE SC BAR. 

  

TAPING, RECORDING, OR PHOTOGRAPHING OF SC BAR-CLE SEMINARS OR OTHER LIVE, 

BROADCAST, OR PRE-RECORDED PRESENTATIONS IS PROHIBITED WITHOUT THE EXPRESS 

WRITTEN PERMISSION OF THE SC BAR - CLE DIVISION. 

  

 



Lawsuits Arising Out of the V.C. Summer 
Nuclear Station 

 
Henry W. Brown 
N. Ward Lambert 

 
Including a panel of related professionals 

2019 SC BAR CONVENTION 

 

Construction Law Section 

Saturday January 19 

















STATE OF SOUTH CAROLINA \9 2'. UfiN THE COURT OF COMMON PLEAS

mi , ,).
(mm T‘- 79 5 )CASE NO.: 2017-CP-40—378

 

In re: V.C. Summer Nuclear Project
CASE MANAGEMENT ORDER

Ratepayer Litigation
NO. 3

)

)

)

3 (CONFIDENTIALITY ORDER)

)

)

)

)

 

Whereas, the parties in this litigation (“parties”) have agreed that a Confidentiality Order

is necessary and appropriate, have stipulated that certain discovery material is and should be

treated as confidential, and there being no objection to the terms of this Order; accordingly, it is

this_ day of , 2017, ORDERED:

1. Scope. All documents produced in the course of discovery, all responses to

discovery requests, all deposition testimony and deposition exhibits, and any other materials which

may be subject to discovery (hereinafter collectively “documents”) shall be subject to this Order

concerning confidential information as set forth below. The protections conferred by this Order

also cover (1) any information copied or extracted from documents; (2) all hard and electronic

copies, excerpts, derivations, summaries, or compilations of documents; and (3) any testimony,

conversations, or presentations by parties or their counsel that might reveal protected material.

a, General Protections. Documents produced in this litigation shall not be

used or disclosed by the parties or counsel for the parties or any other persons identified below

(paragraph 4) for any purposes whatsoever other than preparing for and conducting the litigation

in which the documents were disclosed (including any appeal of that litigation). The parties shall

not disclose Protected Material, as defined herein, to putative class members not named as

plaintiffs in putative class litigation.
EX
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2. Form and Timing of Designation. Disclosure or discovery material that qualifies

for protection under this Order must be clearly so designated. Designation in conformity with this

Order requires:

a. Documents. Confidential documents shall be so designated by placing or

affixing the word “CONFIDENTIAL” or “CONFIDENTIAL _ ATTORNEY’S EYES ONLY” on

each page of the document that contains protected material in a manner which will not interfere

with the legibility of the document. Documents shall be designated CONFIDENTIAL or

CONFIDENTIAL — ATTORNEY’S EYES ONLY prior to, or contemporaneously with, the

production or disclosure ofthe documents. Inadvertent or unintentional production of documents

without prior designation as confidential shall not be deemed a waiver, in whole or in part, of the

right to designate documents as confidential as otherwise allowed by this Order.

b. Testimony. Portions of depositions or other pretrial or trial proceedings

shall be deemed CONFIDENTIAL or CONFIDENTIAL — ATTORNEY’S EYES ONLY only if

designated on the record before the close of the deposition, hearing or other proceeding as such or

within seven business days after receipt of the transcript. Such designation shall be specific as to

the portions to be protected.

c. Non-Documentaryl'l‘estimonial Information. For information produced

in some form other than documentary/testimonial and for any other tangible items, the designation

CONFIDENTIAL or CONFIDENTIAL — ATTORNEY’S EYES ONLY shall be affixed in a

prominent place on the exterior of the container or containers in which the information or item is

stored.

3. Documents That May be Designated Confidential or Confidential — Attorney’s

Eyes Only. Any party may designate documents as CONFIDENTIAL or CONFIDENTIAL —

M9

Page 2 ofll



ATTORNEY’S EYES ONLY (“Protected Material”) but only after review of the documents by

an attorney who has, in good faith, determined that the documents contain information meeting

the definition of CONFIDENTIAL or CONFIDENTIAL — ATTORNEY’S EYES ONLY as

described herein. The information contained in the Protected Material shall be treated no

differently than the documents themselves and shall not be disclosed or used in a manner

inconsistent with this Order.

a. Designation as Confidential. Documents may be designated as

“CONFIDENTIAL” if they contain information protected from disclosure by statute, sensitive

personal information, trade secrets, or confidential research, development, or commercial

information.

b. Designation as Confidential -— Attorney’s Eyes Only. Documents may

also be designated “CONFIDENTIAL — ATTORNEY’S EYES ONLY,” This designation should

be used where the party has a good faith belief that information in the Documents designated as

such constitute confidential, proprietary business information or highly sensitive nonpublic

information, the disclosure of which (whether separately or in conjunction with other information

being produced) have the potential for causing harm or giving a competitive advantage to others,

or are subject to restriction from disclosure by applicable law.

4. Protection of Confidential Material.

a. Limited Third-Party Disclosures. The parties and counsel for the parties

shall not disclose or permit the disclosure of any documents designated CONFIDENTIAL under

the terms of this Order to any other person or entity except as set forth in the following

subparagraphs (1)-(7) below, and, as to the persons or entities referred to in (5) below, only afler

the person to whom disclosure is to be made has executed an acknowledgment (in the form set

Visit/7
A
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forth at Attachment A hereto), that he or she has read and understands the terms of this Order and

is bound by it:

(1) counsel and employees of counsel for the parties who have

responsibility for the preparation and trial of the lawsuit;

(2) parties and employees of a party to this Order but only to the extent

the specifically named individual party or employee’s assistance is

necessary to the conduct ofthe litigation in which the information is

disclosed;

(3) court reporters and their staff, professional jury or trial consultants,

and persons or entities that provide litigation support services (e.g.,

document and E81 processing, hosting, review and production,

photocopying, and their employees and subcontractors)

(“professional vendors”) to whom disclosure is reasonably

necessary for this litigation;

(4) the court and its personnel;

(5) consultants, investigators, or experts (hereinafter referred to

collectively as “experts”) employed by the parties or counsel for the

parties to assist in the preparation and trial of the lawsuit;

(6) other persons only upon consent of the producing party or upon

order ofthe Court and on such conditions as are agreed to or ordered;

and

(7) the author or recipient of a document containing the information or

a custodian or other person who possessed or knew the information

at”?
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b. Control of Documents. Counsel for the parties shall take reasonable

efforts to prevent unauthorized disclosure ofProtected Material pursuant to the terms ofthis order.

c. Copies. All copies, duplicates, extracts, summaries, or descriptions

(hereinafter referred to collectively as “copies”) of Protected Material under this Order or any

portion ofsuch a document, shall be immediately affixed with the designation “CONFIDENTIAL”

or “CONFIDENTIAL 7 ATTORNEY’S EYES ONLY” if the word(s) does not already appear on

the copy. All such copies shall be afforded the full protection ofthis Order.

d. Additional Protection for Documents Labeled CONFIDENTIAL —

ATTORNEY’S EYES ONLY. The following categories of persons may be allowed to review

documents that have been designated CONFIDENTIAL —— ATTORNEY’S EYES ONLY pursuant

to this Order and, as to the persons or entities referred to in (3) below, only after the person to

whom Disclosure is to be made has executed the acknowledgment (in the form set forth in

Attachment A hereto), that he or she has read and understands the terms ofthis Order and is bound

by it:

(1) Counsel and employees of counsel for the parties who have

responsibility for the preparation and trial of the lawsuit;

(2) Attorneys who are employees of the receiving party but only to the

extent the attorney’s assistance is necessary to the conduct of the

litigation in which the information is disclosed;

(3) Experts employed by the parties or counsel for the parties to assist

in the preparation and trial of the lawsuit;

(4) The court and its personnel;

W?

o
Page 5 ofll



(5) Court reporters and their staff and professional vendors to whom

disclosure is reasonably necessary for this litigation; and

(6) The author or recipient of a document containing the information or

a custodian or other person who otherwise possessed 0r knew the

information.

Nothing in this Order prevents counsel for a receiving party from consulting in good faith with

his/her client in general, and in a non-leading and non-suggestive fashion, in order to obtain

industry, business, or product information necessary for counsel to understand information

designated as CONFIDENTIAL ~ ATTORNEY’S EYES ONLY, provided that such counsel does

not disclose any Document designated CONFIDENTIAL — ATTORNEY’S EYES ONLY to

his/her client or disclose the information designated as CONFIDENTIAL — ATTORNEYS’ EYES

ONLY to his/her client.

5. Filing of Protected Material. In the event a party seeks to file any material that is

subject to protection under this Order with the Court, that party shall take appropriate action to

insure that the documents receive proper protection from public disclosure including: (1) filing a

redacted document with the consent ofthe party who designated the document as confidential; (2)

where appropriate (e.g., in relation to discovery and evidentiary motions), submitting the

documents solely for in camera review; or (3) where the preceding measures are not adequate,

seeking permission to file the document under seal pursuant to any rules established by the South

Carolina Rules of Civil Procedure or by this Court. Absent extraordinary circumstances making

prior consultation impractical or inappropriate, the party seeking to submit the document to the

Court shall first consult with counsel for the party who designated the document as confidential to

determine if some measure less restrictive than filing the document under seal may serve to provide

a M
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adequate protection. This duty exists irrespective of the duty to consult on the underlying motion.

Nothing in this Order shall be construed as a prior directive to the Clerk of Court to allow any

document be filed under seal. The parties understand that documents may be filed under seal only

with the permission ofthe Court.

6. Greater Protection of Specific Documents. No party may withhold information

from discovery on the ground that it requires protection greater than that afforded by this Order

unless the party moves for an Order providing such special protection.

7. Challenges to Designation as Confidential or Confidential — Attorney’s Eyes

Only. Any CONFIDENTIAL or CONFIDENTIAL — ATTORNEY’S EYES ONLY designation

is subject to challenge. The following procedures shall apply to any such challenge.

a. The burden of proving the necessity of a CONFIDENTIAL or

CONFIDENTIAL — ATTORNEY’S EYES ONLY designation remains with the party asserting

confidentiality.

b. A party who contends that documents designated CONFIDENTIAL or

CONFIDENTIAL — ATTORNEY’S EYES ONLY are not entitled to confidential treatment shall

give written notice of each designation it is challenging and describe the basis for each challenge

to the party who affixed the designation of the specific basis for the challenge. The party who so

designated the documents shall have fifteen (15) days from service of the written notice to

determine if the dispute can be resolved withoutjudicial intervention or, upon initiation of a “meet

and confer” and, if not, to move for an Order confirming the CONFIDENTIAL or

CONFIDENTIAL — ATTORNEY’S EYES ONLY designation. The party contesting the

designation must meet and confer promptly with the party making the designation, and the parties

must make a good-faith effort to resolve the dispute before seeking judicial intervention. The

Page 7 of 11
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parties may agree among themselves to an extension of the 15-day deadline set forth herein,

provided they are engaged in an effort to resolve the dispute.

c. Notwithstanding any challenge to the designation of documents as

CONFIDENTIAL or CONFIDENTIAL — ATTORNEY’S EYES ONLY, all material previously

designated CONFIDENTIAL or CONFIDENTIAL — ATTORNEY’S EYES ONLY shall continue

to be treated as subject to the full protections of this Order until one of the following occurs:

(1) the party who claims that the documents are CONFIDENTIAL or

CONFIDENTIAL — ATTORNEY’S EYES ONLY withdraws such

designation in writing;

(2) the party who claims that the documents are CONFIDENTIAL or

CONFIDENTIAL — ATTORNEY’S EYES ONLY fails to move

timely for an Order designating the documents as CONFIDENTIAL

or CONFIDENTIAL — ATTORNEY’S EYES ONLY as set forth

herein; or

(3) the Court rules that the documents should no longer be designated

as CONFIDENTIAL or CONFIDENTIAL — ATTORNEY’S EYES

ONLY information

d. Challenges to the confidentiality of documents may be made at any time.

Unless a prompt challenge to a confidentiality designation is necessary to avoid foreseeable,

substantial unfairness, unnecessary economic burdens, or a significant disruption or delay of the

litigation, a party does not waive its right to challenge a confidentiality designation by electing not

to mount a challenge promptly after the original designation is disclosed.

at
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8. Treatment on Conclusion of Litigation.

a. Order Remains in Effect. All provisions of this Order restricting the use

of documents designated CONFIDENTIAL or CONFIDENTIAL — ATTORNEY’S EYES ONLY

shall continue to be binding after the conclusion of the litigation unless otherwise agreed or

ordered.

b. Return of CONFIDENTIAL Documents. Within thirty (30) days after

the conclusion of the litigation, all documents treated as CONFIDENTIAL or CONFIDENTIAL

v ATTORNEY’S EYES ONLY under this Order, including copies, shall be returned to the

producing party unless: (I) the document has been entered as evidence or filed with the court

(unless introduced or filed under seal); (2) the parties stipulate to destruction in lieu of return; or

(3) as to documents containing the notations, summations, or other mental impressions of the

receiving party, that party elects destruction.

Conclusion of the litigation shall be deemed the later of (l) dismissal of all claims

and defenses in this action, with or without prejudice; and (2) final judgment herein after the

completion and exhaustion of all appeals, rehearings, remands, trials, or reviews of this action,

including the time limits for filing any motions or applications for extension of time pursuant to

applicable law. Counsel are entitled to retain an archival copy of all pleadings, motion papers,

trial, deposition, and hearing transcripts, legal memoranda, correspondence, deposition and trial

exhibits, expert reports, attorney work product, and consultant and expert work product, even if

such materials contain Protected Material. Any such archival copies that contain or constitute

Protected Material remain subject to this Order as set forth in paragraph 8a.

9. Order Subject to Modification. This Order shall be subject to modification on

motion of any party or any other person who may show an adequate interest in the matter to

Page 9 ofll [6
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intervene for purposes of addressing the scope and terms of this Order. The Order shall not,

however, be modified until the parties shall have been given notice and an opportunity to be heard

on the proposed modification.

10. No Judicial Determination. This Order is entered based on the representations

and agreements of the parties and for the purpose of facilitating discovery. Nothing herein shall

be construed or presented as a judicial determination that any specific document or item of

information designated as CONFIDENTIAL or CONFIDENTIAL — ATTORNEY‘S EYES

ONLY by counsel is subject to protection under Rule 26(0), SCRCP, or otherwise until such time

as a document-specific ruling shall have been made.

11. Right to Assert Other Objections. By stipulating to the entry of this Order no

party waives any right it otherwise would have to object to disclosing or producing any information

or item on any ground not addressed in this Order. Similarly, no party waives any right to object

on any ground to use in evidence of any of the material covered by this Order.

12. Persons Bound. This Order shall take effect when entered and shall be binding

upon: (1) counsel who signed below and their respective law firms; and (2) their respective clients.

  

  

  

IT IS SO ORDERED.

( W

\ on able John C. ayes, III

As gned Judge, Sixth Judicial Circuit

/( _, 2018

04’" , South Carolina
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ATTACHMENT A

STATE OF SOUTH CAROLINA )IN THE COURT OF COMMON PLEAS

)

)CASE NO.: 2017-CP—40-

)

In re: V.C. Summer Nuclear Project Ratepayer ACKNOWLEDGEMENT 0F

th‘gatlon UNDERSTANDING AND

AGREEMENT TO BE BOUND

)

)

)

)

)

)

)

)

 

The undersigned hereby acknowledges that he or she has read the Confidentiality Order

dated Jconfidentialig order date 1, in the above captioned action, understands the terms thereof,

and agrees to be bound by such terms The undersigned submits to the jurisdiction of the Court in

matters relating to the Confidentiality Order and understands that the terms of said Order obligate

him/her to use discovery materials designated CONFIDENTIAL or CONFIDENTIAL —

ATTORNEY’S EYES ONLY, as applicable, solely for the purposes ofthe above-captioned action,

and not to disclose any such confidential information to any other person, firm or concern.

The undersigned acknowledges that violation of the Stipulated Confidentiality Order may

result in penalties for contempt of court.

Name: lundersigned name]

Job Title: [Job Titlel

Employer: JEmployerl

Business Address: Business Address[

Date: [date attachment A signed!

Si ature
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STATE OF SOUTH CAROLINA \)2_ 661 THE COURT OF COMMON PLEAS

an int \9 V3“
__ ) CASE NO.: 2017-CP-40-378

  

In re: V.C. Summer Nuclear Project Ratepayer. . CASE MANAGEMENT ORDER
Lit1gation

N0. 4

(Order Regarding the Non-Waiver

of Information Subject to Attorney-

Client Privilege or Work Product

Protection)

v
v
v
v
v
v
v
v
v

 

Whereas, the parties in this litigation (“parties”) have agreed that this Order Regarding the

Non-Waiver of Information Subject to Attorney—Client Privilege or Work Product Protection

(“Clawback Order”) is necessary and appropriate, have stipulated that produced material that is

privileged or protected should be recoverable by the producing party, and no party objecting to the

terms ofthis Order; accordingly, it is this __ day of , 2017, ORDERED:

1. No Waiver. Under this Clawback Order, a party’s disclosure or production of any

documents or information in this proceeding, whether inadvertent or otherwise, shall not, for the

purposes ofthis proceeding or any other proceeding in any other court, constitute a waiver by that

party of any privilege or protection applicable to those documents or any other documents,

including the attorney-client privilege, work-product protection, and any other privilege or

protection recognized by law.

2. No Specific Steps Required to Avoid Wavier. A party has not waived any such

privilege or protection if it discloses privileged or protected information inadvertently or

otherwise, regardless of whether the party took reasonable steps to prevent the disclosure or to

rectify the error.

3. Clawback of Documents. Produced documents, information, including

electronically stored information (“ESI”) subject to a claim of attorney-client privilege or work—

. M
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product protection may be clawed back at any time. To invoke the clawback provision, the

producing party must provide written notice to the receiving party. The written notice shall

describe the produced documents or information/ESI and state the basis of the privilege or

protection asserted (e. g. , attorney—client privilege or work-product protection).

4. Destruction of Documents. Pursuant to Rule 26(b)(5)(B), SCRCP, any Party

receiving any such produced documents, information, or ESI shall (1) return, sequester, or destroy

the specified documents, information, or ESI and any copies in the party’s possession within five

(5) business days ofreceiving the written request described in Paragraph 3 and (2) take reasonable

steps to retrieve the information if the Party disclosed it before being notified. The receiving party

shall confirm in writing that the specific documents, information, or ESI has been destroyed,

returned, and/or retrieved. Nevertheless, in the event that the receiving party disputes the

producing party’s claim as to the protected nature of the disclosed material, a single set of copies

may be sequestered and retained by and under the control of receiving party for the sole purpose

of seeking determination of the issue by the Court. Such a challenge to whether documents may

be clawed back as privileged or protected must be brought by a motion filed with the Court within

thirty (30) days of the clawback demand under Paragraph 3. If a party challenging the claim of

privilege or production does not prevail or does not timely file the required motion, that party must

destroy the copy of the document that was retained.

5. No Use of Documents. No party may make use of the produced documents,

information, or ESI, regardless of whether the receiving party agrees with the claim of privilege

or protection, unless otherwise ordered by the Court.

W
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IT IS SO ORDERED.

H3 Arable John C. Hayes, 11

Augigued Judge, Sixth Judicial Circuit

  

 

, 2018

. I/South Carolina
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, mi-

STATE or SOUTH CAROLINAmmfihR 21 )ii‘xi igwounr or COMMOON PLEAS

v 1:3 _ w 94'
COUNTY or FAIRFIELD a ‘ o.:"2017»CP~4e—37s

C .1991)?" % DASE MANAGEMENT ORDER

In re: V.C. Summer Units 2 & 3 Payment NO' 5

Cases

)

; ADIVHNISTRATIVE ORDER

) ON ELECTRONICALLY

) STORED INFORMATION

) AND PRODUCTION OF

)

)

W

 

Whereas, the parties in this litigation (the “Parties” or individually a “Party”)

have agreed that an order governing the production of Electronically Stored

Information (“ESI”) and Hard Copy Documents (“HCD”, together with ESI,

“Documents”) is necessary and appropriate, have agreed that E81 and HCD should be

produced in a consistent format, and there being no objection to the terms of this

Order; accordingly, it is this 19th day of February, 20 18, ORDERED:

1. DEFINITIONS

1.1 “Action” refers to the above-captioned matter and all associated

proceedings, including motions, trials, and appeals.

1.2 “Document” or “documents” shall have the meaning contemplated by

Rule 34(a) of the South Carolina Rules of Civil Procedure. A draft or non-identical

copy is a separate document within the meaning of this term.

1.3 “ESI” is an abbreviation of “electronically stored information”.

1.4 “Extracted Text” means the text extracted from a Document, and

includes all header, footer, and document body information.

1.5 “HOD” is an abbreviation of “hard copy documents” and means all non»

1747096vi



ESl.

1.6 “Load/Unitization File” means an electronic file containing

information identifying a set of papeiuscanned images, processed ESL or Native

Format files, as well as the corresponding FL ll ext or OCR text files,

and containing agreed—upon Metadata, as well as information indicating

unitization (i.e., document breaks and document relationships such as those

between an Email and its attachments). A Load/Unitization File is used to import

all image, native, and text files and their corresponding production information

into a document database. The Producing Party shall produce a load/unitization

file (“load file”) for all produced documents in accordance with specifications

provided in Exhibit A.

1.7 “Metadata” means structured information about ESI that is created

by the file system or application, embedded in a Document, and sometimes

modified through ordinary business use.

1.8 “Native Format” means the format of ESI in the application in which

such ESI was originally created and/or as used by the Producing Party in the usual

course of its business and in its regularly conducted activities.

1.9 “OCR” means the optical character recognition technology used to

read paper Documents or electronic images of Documents and output such

Documents to a searchable text format. The latter text is also referred to as the

“OCR text” or simply “OCR.”

1.10 “Party” or “Parties” means, individually or collectively, all plaintiffs

and defendants, as well as any later added plaintiffs and defendants, including
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all of their respective officers, directors, and employees.

1.11 “Producing Party” means any Party or third party that produces hard

copy or ESI Documents in this Action. “Receiving Party” means any Party or third

party that receives hard copy or ESE Documents in this action.

1.12 “Responsive Document” means any Document that is responsive to any

discovery request or subpoena served on a Producing Party in this Action and that

a Producing Party has agreed or been ordered to produce, subject to any and all

applicable privileges and the limitations agreed to between the parties or set forth

in the South Carolina Rules of Civil Procedure, the Local Rules, or an order of this

Court.

113 “Tagged image File Format” or “TIFF” refers to the CCITT Group TV

graphic file format for stering bit-mapped images of ESI or paper Documents. For

files produced as TIFF images, each page of a document shall be electronically

saved as an image file, as outlined in Exhibit A.

2. SCOPE

2.1 The procedures and protocols set forth in this Order shall govern the

production format of Documents in this Action, unless the Parties agree in writing

to change them or they are changed by the Court at the request of a Party, This

Order does not apply to documents that have been collected, processed, and produced

in other related matters prior to the entry of this Order. This Order does not define

the scope of production, nor, unless specified below, the relevance of any particular

information. Nothing in this Order establishes any agreement as to the scope of

discovery in the Action. The discovery requests, objections thereto, agreements of the
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Parties, and any Court orders shall govern the scope of documents to be produced.

Nothing in this Protocol is intended to be inconsistent with or to exceed a Party’s

obligations under the South Carolina Rules of Civil Procedure or the Local Rules.

2.2 The Parties do not waive a1 7 olrect-3 . J was to tn” responsiveness,

production, discoverability, possession, custody, control, or confidentiality of

Documents, including (without limitation) objections regarding the burden, over~

breadth, relevance, or proportionality of any document requests, or any other

objection under the South Carolina Rules of Civil Procedure or the Local Rules. By

complying with this Order, the Parties do not waive their rights to any protection or

privilege, including the attorney-client privilege or the attorney-work product

doctrine. All Parties preserve their attorney-client, attorney work product, and other

privileges and protections, and there is no intent by the Order to in any way waive

or weaken these privileges and protections. The Parties agree that the production of

a privileged or work-product-protected document in this Action, whether inadvertent

or otherwise, is not a waiver of privilege or protection from discovery in this case or

in any other federal or state proceeding. Nothing in this Order shall be interpreted

to require the disclosure of information that is otherwise not discoverable under the

Local Rules, the South Carolina Rules of Civil Procedure, the Court’s orders, or as

agreed to between the Parties.

2.3 A Producing Party need not provide discovery of ESI from sources that

it identifies as not reasonably accessible because of undue burden or cost. If a

Producing Party objects to production of particular ESI as not being reasonably

accessible because of undue burden or cost, such Party shall describe the nature of
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the objection with reasonable particularity in the Party’s Responses and Objections

to the Requesting Party’s Request for Production or via letter if the issue is unknown

at the time of the Responses and Objections. The Parties shall promptly meet and

center tl ereate‘ 1e concerning accessibility and,

if no resolution is reached seek appropriate relief from the Court.

2.4 The Parties shall meet and confer in good faith in an effort to resolve

any disputes that may arise under this Order, prior to seeking assistance from the

Court.

3. PRODUCTION FORMAT

 

3.1 Format Guidelines: The Parties shall produce HCD and E81 according

to the specifications provided in this Order and Exhibit A hereto. The Parties agree

to meet and confer in good faith if any of the technological specifications set forth

in Exhibit A result in unforeseen technological issues.

3.2 De-Duplication and Threading: The Parties shall use reasonable, good

faith efforts to avoid the production of duplicate ESI. The Parties agree that

production of ESI documents globally de-duplicated to remove exact duplicate

documents shall constitute production of documents as maintained in the ordinary

course of business provided that a single copy of the responsive document or

record is produced (the “Single Production Copy”). No Party shall eliminate

duplicates of hard copy or electronic documents by manual review. Exact duplicates

shall be defined as ESI with exact MD5 or SHA~1 hash values. When the

Producing Party is globally de-duplicating across custodians, the Producing Party

shall populate a field of metadata that identifies each custodian who had a copy of
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the produced document (the “duplicate custodian field”) in addition to a separate field

of data identifying the custodian whose document is produced.

Email threads are email communications that contain prior or lesser-included

email communication‘ that alsoI
‘

l

The “Most-Inclusive-Email Thread” is one that contains all of the prior or lesser-

included emails, including attachments for that branch of the email thread. A

Producing Party may utilize email threading to produce only email messages for

which the parent document and all attachments are contained in the Most Inclusive

Email Thread. Where the Most-Inclusive Email Threat is produced, prior or less

inclusive email messages need not be produced. Iif a later or more inclusive message

adds or alters the text in any way of a prior or less inclusive message (such as when

the later or more inclusive message adds in-line comments to the body of the prior or

less inclusive message), or does not include an attachment that was part of the prior

or less inclusive message, the prior or less inclusive message must be produced.

3.3 Documents to Be Produced Nativelv: A Producing Party shall produce

Microsoft Excel and other spreadsheet files, including comma or tab delimited text

files, and audio and video files in Native Format except where such files are redacted

in accordance with this Order. The production Load Files shall contain a link to the

produced Native Format files as specified in the “Native Link” Metadata field

described in Exhibit A. Each electronic file produced in Native Format shall be

assigned a unique Document Number as set forth in Paragraph 8.6, and for each a

single page placeholder TIFF image branded with this unique Document Number,

the phrase “PRODUCED IN NATIVE FORMAT”, and the corresponding
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confidentiality designation under the Protective Order will be produced. No Party

may attach to any pleading or any correspondence addressed to the Court, or any

adverse or third Party, or submit as an exhibit at a deposition or any other judicial

proceeding, a copy of any produced Native Format document without ensuring that

either the corresponding placeholder slipsheet is attached to the document or the

corresponding Bates number and confidentiality legend, as designated by the

Producing Party, appears on the document.

Responsive, not privileged ESI produced in Native Format shall be produced

with all required Metadata contained in or associated with that file to the extent

technologically possible consistent with Exhibit A. Extracted Text taken from

natively produced files will be provided at a document level. There will he one text

file per document, using the same name as the beginning Bates number (Document

ID) of the document- The extracted text file for a document will reside in the same

text folder for OCR and extracted text as indicated in the corresponding Load File.

The text file associated with any redacted document will exclude redacted text (is,

the Producing Party will OCR the redacted image and replace the original extracted

text).

If production in Native Format is necessary to decipher the meaning, context,

or content of a document produced only in TIFF format, the Producing Party

will honor a reasonable written request made in good faith and shall produce the

document in native format within fourteen (14) days, unless such production

would reveal material redacted in accordance with Paragraph 8.11. Where the

document produced only in TIFF format that is requested in Native Format contains
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redactions, the Parties will meet and confer to resolve the issue.

3.4 Structured Data. To the extent a response to discovery requires

M

production of discoverable electronicinformation contained in a database and the

L ..

I} 1031
IN

\1

responsive data cannot reasonably be producedi it Excel or .csv format, in

advance of producing such information, the Parties agree to: meet and confer

regarding the format of the production (e.g., commercial database, or some other

agreed~upon format).

3.5 Unitization: If a Document is more than one page, to the extent

 

by the Producing Party. The original unitization shall be reflected in the image Load

File.

3.6 Document Numbers and Confideiitialitr_ Designations for TIFF

M

___*

Images: Each page of a Document produced in TIFF file format shall have a

legible, unique fixed—length numeric identifier (“Document Number”) electronically

“burned” onto the image at a place on the document that does not obscure, conceal,

or interfere with any information originally appearing on the Document. The

Document Number for each document shall be created so as to identify the

Producing Party. To that end, each Party’s Document Numbers shall have unique

identifying names. If a Document is produced subject to a claim that it is Confidential

or Highly Confidential Material under the Protective Order, each page of the

Document shall have the appropriate confidentiality designation electronically

“burned” onto the image at a place on the document that does not obscure, conceal,
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or interfere with any information originally appearing on the document.

3.7 Metadata Fields and Processing: The Parties are not obligated to

populate manually any of the fields in Exhibit A, with the exception of the following,

which must always be populated: (a) BegBates, (b) EndBates, (c) Custodian, (d) Page

Count, (e) Production Volume, and (l) Confidentiality. Additionally, the Parties must

populate the following fields in Exhibit A if applicable: (a) BegAttach, (b) EndAttach,

(c) MD5 or SHA~1 hash values, ((1) Page Count, and (e) Duplicate Custodian (if

Documents are being de-duped across custodians and a duplicate document exists).

Metadata identified in Exhibit A shall be provided in a Concordance format

delimited file as outlined in Exhibit A. With the exception of the fields which the

parties have agreed to manually populate as noted above, nothing herein shall

require a Producing Party to create or produce Metadata that does not exist in

the data as kept in the ordinary course ofbusiness or is not reasonably or technically

accessible. Unless otherwise specified, by producing metadata, the Producing Party

affirms that such metadata came from its records, with the exception of the vendor-

manually populated fields outlined above.

3.8 Production Media: The Producing Party shall produce Document

images, Native Format files, Load Files, and Metadata 0n hard drives, CDs,

DVDs, secure FTP, or other mutually agreeable media (“Production Media”). These

will be organized into four (4) folders as follows: (1) Images; (2) Natives; (3) Text; and

(4) Load Files. Each folder will be limited to one thousand (1000) items per subfolder.

Productions made Via FTP or electronic transfer are not required to be

supplemented with hard media containing the same Documents. Each piece of
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Production Media shall include a unique identifying label including the following

information: (a) Name of Litigation and its case number; Gi) Name ofthe Producing

Party, (0) the date of the production, ((1) production volume number, and (e) the

Document Number ranges of the Documents in that production. To the extent that

the Production Media includes any Confidential Information protected under any

Protective Order entered by the Court, the label on such Production Media shall

indicate that the Production Media includes information so designated. Further,

any replacement Production Media shall cross-reference the original Production

Media, clearly identify that it is a replacement, and cross-reference the Document

Number range that is being replaced. All Production Media that is capable ofwrite

protection should be write-protected before production. All Production Media may be

encrypted, with the Producing Party to provide a decryption key at the time of

production.

3.9 Parent-Child Relationships: Parent-child relationships (the association

between an attachment and its parent document) that have been maintained in the

ordinary course of business must be preserved during the processing and production

of ESL if reasonably available.

3.10 Format for Hard-Copy (i.e. non-ESI) Productions and Static Image

files: The following applies to documents that exist only in hard—copy format or in

static image file format and are therefore unavailable in native ESl form (e.g.,

documents scanned from hard copy, or documents maintained in static image format,

like TIFF or PDF). All such documents that are amenable to being imaged should be

produced in the same format specified for E81. OCR will also be provided, if
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reasonably available, instead of extracted text to maximize text quality. To the

extent possible, paper documents should he logically unitized for production (e.g-

distinct documents will not be merged into a single document and single documents

will not be split into multiple documents). The relationship among the documents,

Whether it be by folders, binders, or binder clips, should be maintained and reflected

in the beginning and ending document and attachment fields, to the extent possible.

Any identification such as hinder or folder labels will be scanned and produced as the

first page of the document or grouping.

3.11 Redacted Documents: To the extent that a responsive document

contains privileged content or non-responsive Highly Confidential Material (as

defined in the Stipulated Protective Order governing these Actions), the Producing

Party may produce that document in a redacted form. Any redactions shall be clearly

indicated on the face of the document, and each page of the document from which

information is redacted shall bear a designation that it has been redacted. The

designation shall make clear the reason for the redaction (i.e., “Redacted —

Attorney-Client Privilege”). The parties agree to meet and confer in good faith to

attempt to resolve any dispute arising under this Paragraph. In the event that a

Document requires redaction, the Parties agree that the native version need not be

produced, full text may be replaced with OCR text that excludes the redacted

material, and Metadata fields may be redacted if they contain information that may

be redacted pursuant to this Paragraph 3.11. If a Document to be produced in

Native Format contains information that may be redacted pursuant to this

Paragraph 3.11, the Document should be produced by producing the Document in
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redacted TIFF format. If modification of a native file is required for redaction

purposes, metadata information associated with that file should remain unchanged

unless it also requires redaction.

L312 Privilege Logs: Parties shall produce a privilege log within thirty (30)

days of substantially completing their respective document productions. The

privilege logs will be in conformity with the South Carolina Rules of Civil Procedure.

The logs should be in PDF format. The Parties agree that the respective privilege

logs only need to provide objective metadata (to the extent it is reasonably available

and does not reflect privileged or protected information and an indication of the

privilege asserted. Objective metadata includes the following:

A unique privilege log identifier

Custodian

File Name

Email Subject

Author

From

To

CC

BCC

Date Sent

Date Received

Date CreatedO
I
O
I
C
O
O
O
O
.
.
.

Should a Receiving Party, in good ifaith, have reason to believe a particular

entry on a metadata~generated privilege log is responsive and does not reflect

privileged discoverable information, the Receiving Party may request and the

Producing Party will generate a privilege log for that entry that contains a

description of the document sufficient to enable the Receiving Party to assess the

claim of privilege.

Documents need not be placed on a privilege log if they are communicationsz‘,
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(a) between a party and its in~house litigation or outside counsel, and (b) dated on or

after July 31, 2017.

4. PROCESSING SPECIFICATIONS

4.1 The Producing Party shall collect and process Documents using

methods that preserve available metadata.

4.2 Tine: When processing ESI, EST should be selected as the time zone.

When a metadata field includes a date and/or time, it shall be provided in the

following format: mm/dd/yyyy HH:mm:ss.

5. ADDITIONAL ISSUES

5.1 Protocol for Agreeing on Temporal Scope: The parties agree to meet and

confer on the temporal scope of discovery.

5.2 Protocol for Agreeing on Custodians: The Parties will exchange lists of

individual custodians. The Producing Party will identify its own proposed individual

custodians (including their title) within a reasonable time following a meet and confer

on the Producing Party’s responses and objections to a request for production.

Thereafter, the Parties will meet and confer to agree as to the individual custodians

(“Agreed Individual Custodian(s)”) to be used for a search of information potentially

responsive to a request for production. If the Parties are not able to agree on the list of

custodians after the meet and confer process, either Party may submit the dispute to

the Court for resolution. Such dispute shall be raised with the Court.

The Parties agree to meet and confer in good faith concerning any request to

add or modify custodians beyond the Agreed Individual Custodian.

5.3 Protocol for Agreeing on Use of Search Filters: The parties in this
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matter anticipate that electronic discovery may involve the use of search terms. The

parties shall meet and confer regarding the scope of search terms or filters. If the

Parties are unable to agree on the date restrictions and search terms for 1381 after

the meet and confer process, either Party may submit the dispute to the Court for

resolution. The Parties also agree to meet and confer in good faith concerning any

request to add to or modify the Agreed Date Restrictions and Search Terms.

5.4 Use of Predictive Coding: Predictive Coding through technology

assisted review (“TAR”), or any continuous active learning (“CAL”), as a means of

identifying potentially responsive ESI, may be utilized by the parties subject to (i)

the Producing Party advising the Requesting Party of its intention to employ

Predictive Coding and (ii) the Producing Party and Requesting Party meeting and

conferring regarding the use of Predictive Coding prior to its implementation. If

the Parties cannot agree on how Predictive Coding should be employed, any Party

may raise the dispute with the Court.

5.4 Filters: Each Party may apply reasonable filters to the E81 they

process to exclude irrelevant or non-responsive documents, including file type, date,

De—NlSTing, zero-byte files, and other metadata filters.

5.5 Variance: Any practice or procedure set forth herein may be varied by

agreement of the Parties without order of the Court. Failure of the Parties to agree

on any modifications may be raised with the Court as necessary and in accordance

with the South Carolina Rules of Civil Procedure.

6. CONFIDENTIALITY

Documents shall be subject to the terms of the Protective Order entered by
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the Court.

7. AMENDMENT OF ORDER

Nothing herein shall preclude any Party from seeking to amend this Order

in writing, provided: however, that no Party may seek relief from the Court concerning

compliance with the Order until that Party has met and conferred in good faith with

all Parties involved in the dispute.

AND IT IS so ORDERED ,,

Gar/Adz I 63.41: \,

Hegel-able Jovhh’ C. films, 111

Assigned Judge, Sixth Judicial Circuit

afz/. f
" , Seuth Carolina
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

)

COUNTY OF FAIRFIELD ) CASE NO.: 2017—CP~20-378

)

In re: V.C. Summer Units 2 & 3 Payment )

Cases 3 CERTIFICATE OF SERVICE

)

Pursuant to Case Management Order 2, 1, Melissa Oken, an employee of McNair Law Firm, do

hereby certify that I have served the below listed document by uploading the same to the designated

case document repository as outlined and specified by Case Management Order 2, on this 27‘h

day of March, 2018.

Pleadings: Case Management Order No. 5 Administrative Order on Electronically Stored

Information and Production ofDocuments

By: l%/

/
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Grazia v. S.C. State Plastering, LLC

Supreme Court of South Carolina

June 23, 2010, Heard; October 4, 2010, Filed

Opinion No. 26882

Reporter
390 S.C. 562 *; 703 S.E.2d 197 **; 2010 S.C. LEXIS 439 ***

Anthony and Barbara Grazia, individually and on behalf 
of all other similarly situated Plaintiffs, Appellants, v. 
South Carolina State Plastering, LLC, Respondent, and 
South Carolina State Plastering, LLC, Respondent, v. 
Del Webb Communities, Inc., Pulte Homes, Inc. and 
Kephart Architects, Inc., Third-Party Defendants, Of 
Whom Del Webb Communities, Inc. and Pulte Homes, 
Inc., are, Respondents.

Subsequent History: Motion granted by Grazia v. SC 
State Plastering, 2010 S.C. LEXIS 343 (S.C., Oct. 15, 
2010)

Rehearing denied by Grazia v. SC State Plastering, 
2011 S.C. LEXIS 86 (S.C., Jan. 20, 2011)

Related proceeding at Grazia v. S.C. State Plastering, 
LLC, 2013 S.C. App. Unpub. LEXIS 602 (S.C. Ct. App., 
Dec. 23, 2013)

Prior History:  [***1] Appeal From Beaufort County. 
Doyet A. Early, III, Circuit Court Judge.

Disposition: REVERSED.

Core Terms

circuit court, claimant, contractor, notice, subcontractor, 
requirement of notice, stay provision, rights, 
requirements, notice provision, pre-filing, complying, 
class action, allegations, construction defect, provisions, 
inspect, incompatible, compliance, dwelling, parties, 
harmonize, lawsuit, days, opportunity to cure, alleged 
defect, public policy, settle, motion to strike, written 
notice

Case Summary

Procedural Posture
Appellant homeowners filed a class action suit against 
respondent subcontractor, alleging defective 
workmanship. The subcontractor filed a third-party 
complaint against respondents, a developer, a builder, 
and an architect. The Beaufort County Circuit Court 
(South Carolina) granted respondents' motion to strike 
appellants' class allegations. Appellants sought review.

Overview

Appellant alleged the subcontractor's defective exterior 
stucco work on over 2,000 homes would require 
identical remediation across the class, i.e., stripping the 
homes of the stucco and recladding them. The trial court 
held appellants' class allegations were incompatible with 
the South Carolina Notice and Opportunity to Cure 
Construction Dwelling Defect Act, S.C. Code Ann. § 40-
59-810 et seq. (Supp. 2009), which entitled a contractor 
or subcontractor to notice of any qualifying construction 
defect, and the opportunity to cure, before an action was 
commenced. The high court disagreed. There was no 
fatal conflict between the Act and S.C. R. Civ. P. 23(a); 
therefore, the fact that a lawsuit was subject to the Act 
did not in itself mean it could not be maintained as a 
class action. In a proposed class action suit governed 
by the Act, the trial court had to first determine whether 
the action met each of Rule 23(a)'s five prerequisites for 
class certification. If those prerequisites were met, the 
trial court could then find that representative notice 
under the Act was appropriate.

Outcome
The trial court's decision was reversed.

LexisNexis® Headnotes



Business & Corporate Compliance > ... > Real 
Property Law > Construction Law > Contractors & 
Subcontractors

Civil Procedure > Pretrial Matters > Alternative 
Dispute Resolution > General Overview

Civil 
Procedure > ... > Pleadings > Complaints > Prelitiga
tion Notices

HN1[ ]  Construction Law, Contractors & 
Subcontractors

The South Carolina Notice and Opportunity to Cure 
Construction Dwelling Defect Act, S.C. Code Ann. § 40-
59-810 et seq. (Supp. 2009), entitles a contractor or 
subcontractor to notice of any qualifying construction 
defect, and the opportunity to cure, before the action is 
commenced.

Civil Procedure > ... > Defenses, Demurrers & 
Objections > Motions to Dismiss > Failure to State 
Claim

Civil Procedure > ... > Responses > Defenses, 
Demurrers & Objections > Motions to Dismiss

Civil Procedure > ... > Defenses, Demurrers & 
Objections > Motions to Strike > General Overview

Civil Procedure > Appeals > Standards of 
Review > General Overview

HN2[ ]  Motions to Dismiss, Failure to State Claim

A motion to strike under S.C. R. Civ. P. 12(f), which 
challenges a theory of recovery in the complaint, is in 
the nature of a motion to dismiss under Rule 12(b)(6). In 
reviewing a ruling on a motion to dismiss a claim, the 
appellate court must base its decision solely on the 
allegations set forth on the face of the complaint. The 
motion cannot be sustained if the facts alleged and the 
inferences reasonably deducible therefrom would entitle 
the plaintiff to any relief on any theory of the case. The 
question is whether in the light most favorable to the 
plaintiff, and with every reasonable doubt resolved in 
her behalf, the complaint states any valid claim for relief. 
The cause of action should not be struck merely 

because the court doubts the plaintiff will prevail in the 
action.

Business & Corporate Compliance > ... > Real 
Property Law > Construction Law > Contractors & 
Subcontractors

Civil Procedure > Pretrial Matters > General 
Overview

Civil 
Procedure > ... > Pleadings > Complaints > Prelitiga
tion Notices

HN3[ ]  Construction Law, Contractors & 
Subcontractors

See S.C. Code Ann. § 40-59-830.

Business & Corporate Compliance > ... > Real 
Property Law > Construction Law > Contractors & 
Subcontractors

Civil 
Procedure > ... > Pleadings > Complaints > Prelitiga
tion Notices

HN4[ ]  Construction Law, Contractors & 
Subcontractors

See S.C. Code Ann. § 40-59-840.

Business & Corporate Compliance > ... > Real 
Property Law > Construction Law > Contractors & 
Subcontractors

Civil Procedure > Pretrial Matters > Alternative 
Dispute Resolution > General Overview

Civil 
Procedure > ... > Pleadings > Complaints > Prelitiga
tion Notices

Civil Procedure > Settlements > General Overview

HN5[ ]  Construction Law, Contractors & 
Subcontractors

See S.C. Code Ann. § 40-59-850.

390 S.C. 562, *562; 703 S.E.2d 197, **197; 2010 S.C. LEXIS 439, ***1



Governments > Legislation > Interpretation

HN6[ ]  Legislation, Interpretation

The court should give words their plain and ordinary 
meaning, without resort to subtle or forced construction 
to limit or expand the statute's operation.

Governments > Legislation > Interpretation

HN7[ ]  Legislation, Interpretation

The court's primary consideration in interpreting a 
statute is finding the intent of the legislature. In 
construing statutory language, the statute must be read 
as a whole and sections which are a part of the same 
general statutory law must be construed together and 
each one given effect. A statute should not be construed 
by concentrating on an isolated phrase.

Business & Corporate Compliance > ... > Real 
Property Law > Construction Law > Contractors & 
Subcontractors

Civil Procedure > Pretrial Matters > Alternative 
Dispute Resolution > General Overview

Civil 
Procedure > ... > Pleadings > Complaints > Prelitiga
tion Notices

Civil Procedure > Settlements > General Overview

HN8[ ]  Construction Law, Contractors & 
Subcontractors

Under the South Carolina Notice and Opportunity to 
Cure Construction Dwelling Defect Act, S.C. Code Ann. 
§ 40-59-810 et seq. (Supp. 2009), the right of entry onto 
and inspection of the claimant's dwelling is permitted to 
occur prior to the filing of the action under the notice 
provisions of S.C. Code Ann. §§ 40-59-840 and 850, as 
opposed to during an action's normal discovery period. 
The Act does not confer any corresponding obligations 
on the part of the claimant that would not ordinarily be 
present: the claimant is not required to accept any offer 
by the contractor/subcontractor to remedy the alleged 
defect, and he or she is not required to accept an offer 

of settlement of the claim.

Civil Procedure > ... > Class Actions > Prerequisites 
for Class Action > Adequacy of Representation

Civil Procedure > ... > Class Actions > Prerequisites 
for Class Action > General Overview

Civil Procedure > ... > Class Actions > Prerequisites 
for Class Action > Commonality

Civil Procedure > ... > Class Actions > Prerequisites 
for Class Action > Numerosity

HN9[ ]  Prerequisites for Class Action, Adequacy 
of Representation

See S.C. R. Civ. P. 23(a).

Business & Corporate Compliance > ... > Real 
Property Law > Construction Law > Contractors & 
Subcontractors

Civil Procedure > Special Proceedings > Class 
Actions > General Overview

Civil 
Procedure > ... > Pleadings > Complaints > Prelitiga
tion Notices

HN10[ ]  Construction Law, Contractors & 
Subcontractors

The South Carolina Supreme Court finds no fatal 
conflict between the South Carolina Notice and 
Opportunity to Cure Construction Dwelling Defect Act, 
S.C. Code Ann. § 40-59-810 et seq. (Supp. 2009), and 
South Carolina's class action jurisprudence, and further 
finds the Act's stay provision to be a reasonable and 
logical way for a court to proceed when an action 
containing class allegations is filed under the Act.

Business & Corporate Compliance > ... > Real 
Property Law > Construction Law > Contractors & 
Subcontractors

Civil Procedure > Pretrial Matters > Alternative 
Dispute Resolution > General Overview
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Civil 
Procedure > ... > Pleadings > Complaints > Prelitiga
tion Notices

Civil Procedure > Special Proceedings > Class 
Actions > General Overview

HN11[ ]  Construction Law, Contractors & 
Subcontractors

Upon a motion for class certification in a suit governed 
by the South Carolina Notice and Opportunity to Cure 
Construction Dwelling Defect Act, S.C. Code Ann. § 40-
59-810 et seq. (Supp. 2009), it is incumbent on the trial 
court to determine whether or not the action meets each 
of the five prerequisites proponents of class certification 
are required to prove. If and when these prerequisites 
are met, the court may then find that representative 
notice under the Act is appropriate.

Civil Procedure > Appeals > Standards of 
Review > Questions of Fact & Law

HN12[ ]  Standards of Review, Questions of Fact & 
Law

It is an error of law for a court to decide a case on a 
ground not before it.

Counsel: John T. Chakeris, of Chakeris Law Firm, of 
Charleston, Phillip Ward Segui, of Segui Law Firm, of 
Mt. Pleasant, W. Jefferson Leath, Jr., and Michael S. 
Seekings, of Leath, Bouch & Crawford, LLP, both of 
Charleston, for Appellants.

A. Victor Rawl, Jr., and Robert L. Widener, of McNair 
Law Firm, PA, Everett A. Kendall, II and Christy E. 
Mahon, both of Sweeny Wingate & Barrow, PA, all of 
Columbia, for Respondents.

Judges: JUSTICE HEARN. BEATTY, J., and Acting 
Justice James E. Moore, concur. ACTING CHIEF 
JUSTICE PLEICONES, concurring in a separate 
opinion. KITTREDGE, J., dissenting in a separate 
opinion.

Opinion by: HEARN

Opinion

 [*566]   [**198]  JUSTICE HEARN: Anthony and 
Barbara Grazia appeal the circuit court's grant of a 
motion to strike class allegations from their complaint. 
The Grazias contend the circuit court erred in finding the 
Notice and Opportunity to Cure Construction Dwelling 
Defect Act is in conflict with the State's class action 
lawsuit jurisprudence under Rule 23, SCRCP. We agree 
and reverse.

FACTUAL/PROCEDURAL BACKGROUND

This action involves the alleged negligent and defective 
construction of residential homes in a subdivision in 
Bluffton,  [***2] South Carolina. The Grazias brought a 
class action on behalf of themselves and those similarly 
situated, asserting defective exterior stucco work by 
Respondent South Carolina State Plastering, LLC (State 
Plastering) in the  [**199]  construction of approximately 
2,6731 homes in a development called Sun City. The 
complaint maintains the stucco exteriors had common 
and typical problems inherent to their design and 
installation that would require identical remediation 
across the class, namely, stripping the homes of the 
existing stucco and recladding with a properly installed 
stucco system.

State Plaster answered, and brought a third-party 
complaint against Del Webb Communities, Inc. 
(Developer), Pulte Homes, Inc. (Builder), and Kephart 
Architects, Inc. (Architect), (collectively referred to as 
Respondents). In its answer, State Plaster argued the 
Grazias had failed to comply with the express provisions 
of HN1[ ] the Notice and Opportunity  [***3] to Cure 
Construction Dwelling Defect Act (Right to Cure Act),2 
which entitles a contractor or subcontractor to notice of 
any qualifying construction defect, and the opportunity 
to cure, before the action is commenced. At the time this 
action was filed, the Grazias had not complied with the 
notice requirements; therefore, the parties entered into a 
consent order staying the action pending subsequent 
compliance with the Right to Cure  [*567]  Act. The 
Grazias then personally complied with the Right to Cure 
provisions, and the consent order was lifted. Thereafter, 
Respondents moved to dismiss the class allegations 

1 The number of homes affected by the alleged defective 
stucco is uncertain. During the hearing on Respondents' 
motion to strike class allegations, the number was referenced 
as "some four thousand homes," while the Grazias' own 
motion for reconsideration refers to 2,673 homes.

2 S.C. Code Ann. § 40-59-810 et seq. (Supp. 2009).
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contained in the Grazias' complaint, or, in the 
alternative, requested a stay of the proceedings until 
each of the similarly situated plaintiffs complied with the 
Right to Cure Act notice requirements.

A hearing on Respondents' motions was held, and 
additional memoranda in support of the parties' 
respective positions were submitted to the court 
following the hearing. Ultimately, the circuit court issued 
an order striking the Grazias' class allegations as 
incompatible with the Right to Cure Act. The Grazias 
filed a motion for reconsideration  [***4] with the circuit 
court, but it was denied, and this appeal followed. The 
following issue is presented to the Court on appeal:

I. Did the circuit court commit reversible error in 
granting Respondents' motion to strike class 
allegations?

STANDARD OF REVIEW

HN2[ ] A motion to strike under Rule 12(f), SCRCP, 
which challenges a theory of recovery in the complaint, 
is in the nature of a motion to dismiss under Rule 
12(b)(6), SCRCP. McCormick v. England, 328 S.C. 627, 
632, 494 S.E.2d 431, 433 (Ct. App. 1997). In reviewing 
a ruling on a motion to dismiss a claim, this Court must 
base its decision solely on the allegations set forth on 
the face of the complaint. Id. at 632-33, 494 S.E.2d at 
433. "The motion cannot be sustained if the facts 
alleged and the inferences reasonably deducible 
therefrom would entitle the plaintiff to any relief on any 
theory of the case." Id. at 633, 494 S.E.2d at 433 (citing 
Dye v. Gainey, 320 S.C. 65, 463 S.E.2d 97 (Ct. App. 
1995)). "The question is whether in the light most 
favorable to the plaintiff, and with every reasonable 
doubt resolved in her behalf, the complaint states any 
valid claim for relief. The cause of action should not be 
struck merely because the court doubts  [***5] the 
plaintiff will prevail in the action." Id. at 633, 494 S.E.2d 
at 433-34.

LAW/ANALYSIS

I. Right to Cure Act Incompatible with Rule 23, 
SCRCP

The Grazias contend the circuit court committed 
reversible error in striking the class allegations from its 
complaint based  [*568]  on its conclusion that class 

action lawsuits under Rule 23, SCRCP, are 
incompatible with the Right to Cure Act. We agree.

The Right to Cure Act is set forth in sections 40-59-810 
to 860 of the South Carolina Code. The pertinent 
provisions of the legislation are as follows:

§ 40-59-830. Stay of action upon non-
compliance with article.

HN3[ ]  [**200]  If the claimant files an action in 
court before first complying with the requirements of 
this article, on motion of a party to the action, the 
court shall stay the action until the claimant has 
complied with the requirements of this article.

§ 40-59-840. Notice of claim; timing; contents; 
request for clarification.

(A) HN4[ ] In an action brought against a 
contractor or subcontractor arising out of the 
construction of a dwelling, the claimant must, no 
later than ninety days before filing the action, serve 
a written notice of claim on the contractor. The 
notice of claim must contain the following:

(1) a statement  [***6] that the claimant asserts 
a construction defect;

(2) a description of the claim or claims in 
reasonable detail sufficient to determine the 
general nature of the construction defect; and

(3) a description of any results of the defect, if 
known.

The contractor or subcontractor shall advise the 
claimant within fifteen days of receipt of the claim if 
the construction defect is not sufficiently stated and 
shall request clarification.

§ 40-59-850. Contractor's election to inspect, 
remedy, settle, or deny claim; inspection of 
construction defect; response to contractor's 
offer; admissibility.

(A) HN5[ ] The contractor or subcontractor has 
thirty days from service of the notice to inspect, 
offer to remedy, offer to settle with the claimant, or 
deny the claim regarding the defects. The claimant 
shall receive written notice of the contractor's or 
subcontractor's, as applicable, election under this 
section. The claimant shall allow inspection of the 
construction defect at an agreeable time to both 
parties, if  [*569]  requested under this section. The 
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claimant shall give the contractor and any 
subcontractors reasonable access to the dwelling 
for inspection and if repairs have been agreed to by 
the parties, reasonable  [***7] access to affect 
repairs. Failure to respond within thirty days is 
deemed a denial of the claim.

(B) The claimant shall serve a response to the 
contractor's offer, if any, within ten days of receipt 
of the offer.

(C) If the parties cannot settle the dispute pursuant 
to this article, the claimant may proceed with a civil 
action or other remedy provided by contract or by 
law.

(D) Any offers of settlement, repair, or remedy 
pursuant to this section, are not admissible in an 
action.

a. Section 40-59-830 Stay Provision

It is first necessary to address the circuit court's holding 
with respect to the stay provision contained in the Right 
to Cure Act, as it formed the basis for the court's 
determination that the Act and Rule 23 are incompatible. 
The circuit court found section 40-59-830, which allows 
for the staying of an action, upon motion by any party to 
the action, applied only to those persons who 
mistakenly file the action prior to complying with the 
Right to Cure Act, and could not be used to sanction a 
knowing violation of the statute. We disagree.

HN6[ ] "This Court should give words their plain and 
ordinary meaning, without resort to subtle or forced 
construction to limit or expand the statute's 
 [***8] operation." Ward v. West Oil Co., Inc., 387 S.C. 
268, 273-74, 692 S.E.2d 516, 519 (2010) (citation 
omitted). Simply stated, there is no statutory or case law 
basis for the circuit court's holding that section 40-59-
830 should only apply in accidental situations. The plain 
language of section 40-59-830 does not restrict its 
application beyond "[a] claimant [who] files an action in 
court before first complying with the requirements of this 
article . . . ." There is nothing in the wording of section 
40-59-830 which supports the circuit court's limitation of 
this provision to mistaken filing situations; rather, the 
plain language of the statute dictates a different result. 
Consequently, the circuit court erred in  [*570]  
construing section 40-59-830 in a manner contrary to 
the plain language of the statute.

b. Harmonization of the Right to Cure Act's Stay 
Provision and Notice Requirements

The circuit court also found that section 40-59-840 
imposes an absolute condition  [**201]  precedent to the 
filing of lawsuits that qualify under the Right to Cure Act. 
Subsection 840, as provided above, encompasses civil 
lawsuits filed against a contractor or subcontractor, and 
requires the claimant to serve written notice  [***9] no 
later than ninety days before filing the action. We find no 
error in the circuit court's analysis regarding the Right to 
Cure Act's notice provisions; however, in light of this 
Court's holding with respect to the stay provision, it is 
necessary to harmonize these seemingly inapposite 
provisions within the Right to Cure Act.

It is clear to this Court that these two provisions are at 
odds, as the language used in section 40-59-840 
appears to require mandatory compliance with the Act's 
notice provisions prior to filing an action, while section 
40-59-830 provides a contractor/subcontractor with a 
means of staying an action that is filed without first 
complying with the same notice provision. Compare § 
40-59-840 (stating "[a] claimant must, no later than 
ninety days before filing the action, serve a written 
notice of claim on the contractor) (emphasis added) and 
§ 40-59-830 (providing that "[i]f a claimant files an action 
[] before first complying with [§ 40-59-840], on a motion 
of a party to the action, the court shall stay the action 
until the claimant has complied with the requirements of 
this article") (emphasis added). The circuit court found 
the Right to Cure Act, as a whole, incompatible 
 [***10] with Rule 23. In so doing, the court emphasized 
that, because the Right to Cure Act is a statute, and 
Rule 23 is a court rule, an attempt to harmonize the two 
would run counter to the general rule that any conflict 
between a statute and court rule must be resolved in 
favor of the statute. See S.C. Const., art. V, § 4 (2009) 
("Subject to the statutory law, the Supreme Court shall 
make rules governing the practice and procedure in all 
such courts."). However, in construing these two 
seemingly conflicting portions of the same Act, the 
circuit court does not appear to have utilized the  [*571]  
same basic precepts of statutory construction, namely 
harmonization.

HN7[ ] This Court's primary consideration in 
interpreting a statute is finding the intent of the 
legislature. State v. Squires, 311 S.C. 11, 14, 426 
S.E.2d 738, 739 (1992). "In construing statutory 
language, the statute must be read as a whole and 
sections which are a part of the same general statutory 
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law must be construed together and each one given 
effect." South Carolina State Ports Authority v. Jasper 
County, 368 S.C. 388, 398, 629 S.E.2d 624, 629 (2006) 
(citing TNS Mills, Inc. v. South Carolina Dept. of 
Revenue, 331 S.C. 611, 503 S.E.2d 471 (1998)). 
 [***11] "A statute should not be construed by 
concentrating on an isolated phrase." Id. (citing Laurens 
County School Districts 55 and 56 v. Cox, 308 S.C. 171, 
417 S.E.2d 560 (1992)); but see Ramsey v. County of 
McCormick, 306 S.C. 393, 397, 412 S.E.2d 408, 410 
(1991) (citing Jolly v. Atlantic Greyhound Corp., 207 
S.C. 1, 35 S.E.2d 42 (1945)) ("Under the 'last legislative 
expression' rule, where conflicting provisions exists, the 
last in point of time or order of arrangement, prevails."); 
Eagle Container Co., LLC v. County of Newberry, 379 
S.C. 564, 572, 666 S.E.2d 892, 896 (2008) (quoting 
Feldman v. S.C. Tax Commission, 203 S.C. 49, 54, 26 
S.E.2d 22, 24 (1943)) ("The last legislative expression 
rule, however, 'is purely an arbitrary rule of construction 
and is to be resorted to only when there is clearly an 
irreconcilable conflict, and all other means of 
interpretation have been exhausted.'").

In arguing that this Court should not, and more strongly 
cannot, overcome the seemingly mandatory plain 
language of the notice requirements in sections 40-59-
840 and 850, Respondents advocate ignoring the 
equally plain language of the stay provision contained in 
section 40-59-830. This Court can no more 
 [***12] disregard the stay provision than it can 
disregard the notice requirements. Instead, it is our duty 
to attempt to harmonize these two ostensibly at-odd 
provisions before analyzing whether or not the Right to 
Cure Act is in conflict with Rule 23. Ex parte Chase, 62 
S.C. 353, 362-63, 38 S.E. 718, 724 (1901) (discussing 
the well-settled rule that where two portions of a statute 
appear on their face to be conflicting, every effort should 
be made to reconcile these  [*572]  apparently 
conflicting provisions, and bring them into harmony, if 
possible).

The language included in section 40-59-840 requires 
potential claimants to submit  [**202]  notice to a 
contractor/subcontractor prior to filing a qualifying 
action. Conversely, the General Assembly also included 
a stay provision in the Right to Cure Act to specifically 
address situations where claimants file an action prior to 
full compliance with the notice provisions. As discussed 
above, the circuit court erroneously found that the 
section 40-59-830 stay provision only applied to 
accidental filing situations. Upon concluding this, the 
circuit court did not thereafter attempt to harmonize the 
two provisions. We believe it is possible to construe 

these two provisions  [***13] under the Right to Cure Act 
in a manner that gives each provision its due effect.

Under Respondents' theory of this case, a 
contractor/subcontractor's receipt of pre-litigation notice 
under section 40-59-840 should trump the General 
Assembly's equally plain intent to allow actions to be 
stayed pending compliance with the Right to Cure Act. 
The folly of this argument can be seen by exploring the 
public policy behind the Right to Cure Act, which 
Respondents, themselves, suggest should control.

The Right to Cure Act has an express public policy 
intent of: (1) addressing the need for an alternative 
dispute resolution method to promote settlement of 
construction disputes without litigation, while adequately 
protecting the rights of homeowners; and (2) requiring a 
would-be plaintiff in certain construction defect matters 
to file a notice of claim with the would-be defendant and 
provide an opportunity to resolve the claim without 
litigation. See 2003 South Carolina Laws Act 82 (S.B. 
433). The stated public policy, therefore, is not abridged 
when a court, on motion, is required to stay a 
proceeding in order to require compliance with the Right 
to Cure Act's notice provisions.

The circuit court  [***14] also erroneously found, based 
on an argument advanced by Respondents, that the 
Right to Cure Act endowed substantive rights3 on the 
contractor/subcontractor,  [*573]  through the notice 
provisions, that are inconsistent with class action 
litigation. However, these "new rights" are consistent 
with those accorded to any defendant in litigation, and 
are "rights" already available to them under existing 
discovery and production requirements of Rule 34(a)(2), 
SCRCP, once a normal civil action is filed. Rule 34(a)(2) 
provides:

Any party may serve on any other party a request . 
. . (2) to permit entry upon designated land or other 
property in the possession or control of the party 
upon whom the request is served for the purpose of 
inspection and measuring, surveying, 
photographing, testing, or sampling the property or 
any designated object or operation thereon, within 

3 The alleged rights include: (1) the right to request clarification 
of the alleged defect (§ 40-59-840); the right to inspect the 
dwelling (§ 40-59-850); (3) the right to offer to remedy the 
alleged defect (§ 40-59-850); (4) the right to offer to settle the 
claims (§ 40-59-850); and (5) the right to deny the claim 
 [***15] (§ 40-59-850).
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the scope of Rule 26(b).

These rights under the Right to Cure Act notice 
provisions are not new substantive rights, but instead 
represent an effort by the General Assembly to provide 
the contractors/subcontractors a new procedural 
timeline for asserting existing litigation rights. In other 
words, HN8[ ] the right of entry onto and inspection of 
the claimant's dwelling is now permitted to occur prior to 
the filing of the action under the notice provisions of 
sections 40-59-840 and 850, as opposed to during an 
action's normal discovery period. As the Grazias 
correctly point out, the Right to Cure Act does not confer 
any corresponding obligations on the part of the 
claimant that would not ordinarily be present: the 
claimant is not required to accept any offer by the 
contractor/subcontractor to remedy the alleged defect, 
and he or she is not required to accept an offer of 
settlement of the claim.

Respondents thus argue that their pre-litigation receipt 
of notice and the Act's accompanying "rights," should be 
the Court's prevailing concern. We believe this is 
contrary to the public policy of the Right to Cure Act: the 
predominant concern should be on the 
contractor/subcontractor's actual exercise of the rights 
 [***16] to notice and the opportunity to cure, not when 
those rights are received. As discussed extensively 
above, we fail to discern how the rights to a pre-litigation 
opportunity to inspect and remedy/settle are 
substantially abridged when a court stays  [**203]  the 
proceedings under section 40-59-830,  [*574]  thereby 
granting the contractor/subcontractor the ability to 
explore those rights in full. As a result, we believe once 
properly harmonized, the Right to Cure Act's stay and 
notice provisions may be construed together to give 
each one its due effect, within the parameters of the 
Act's public policy.

c. Incompatibility with Rule 23, SCRCP

Finally, the circuit court determined that the Right to 
Cure Act and the procedures for certifying a class action 
under Rule 234 were incompatible, and that any conflict 

4 Rule 23 provides:

HN9[ ] (a) Prerequisites to a Class Action. One or more 
members of a class may sue or be  [***17] sued as 
representative parties on behalf of all only if the court finds (1) 
the class is so numerous that joinder of all members is 
impracticable, (2) there are questions of law or fact common to 

between the statute and the rule must be resolved in 
favor of the statute. The effect of the circuit court's 
determination was that no class action lawsuits could be 
filed for claims falling under the rubric of the Right to 
Cure Act. We disagree that the Act and class action 
litigation are incompatible.

The interplay between the Right to Cure Act and Rule 
23 is an issue of first impression in this state. The 
underlying basis for the circuit court's determination that 
the Right to Cure Act and Rule 23 are incompatible was 
its view that the section 40-59-830 stay provision cannot 
be used to knowingly violate the Act's notice provisions, 
which the court viewed as an absolute condition 
precedent to filing an action, in the absence of a 
mistaken filing. As we determined above, the circuit 
court's analysis of the stay provision was erroneous, 
and these two provisions may be harmonized  [***18] in 
a way that furthers the policy of the Right to Cure Act. 
Once properly harmonized, HN10[ ] we find no fatal 
conflict between the Right to Cure Act and this State's 
class action jurisprudence, and further find the stay 
provision would be a reasonable and logical way for a 
 [*575]  court to proceed when an action containing 
class allegations is filed under the Act.5

The basis for our decision is once again rooted in the 
public policy behind the Right to Cure Act's notice 
provisions: the purpose of the Act is to encourage the 
resolution of these types of claims without using 
litigation, by providing an environment that codifies a 
contractor/subcontractor's ability to inspect and offer a 
remedy or settlement. Enforcing a stay provision does 
absolutely nothing to restrict the furtherance of that 
purpose;  [***19] instead, the purpose is better served 
by allowing the use of the Right to Cure Act's stay 
provision to allow a court to determine whether or not a 
class action is feasible under the circumstances in each 

the class, (3) the claims or defenses of the representative 
parties are typical of the claims or defenses of the class, (4) 
the representative parties will fairly and adequately protect the 
interests of the class, and (5) in cases in which the relief 
primarily sought is not injunctive or declaratory with respect to 
the class as a whole, the amount in controversy exceeds one 
hundred dollars for each member of the class.

5 As will be discussed below, the question of whether 
certification of a class in this case is proper, much less the 
manner in which it would be achieved and managed, is not an 
issue that is properly before the Court. Consequently, the 
issue is not whether these claims could be properly certified, 
but rather whether class certification could be achieved under 
any circumstances under the Right to Cure Act.
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individual case, rather than striking the class allegations 
in toto at the outset. See, e.g., Trimble v. Itz, 898 
S.W.2d 370, 373-74 (Tex. App. 1995) (considering 
similar notice provisions included in statutes requiring 
pre-litigation notice and concluding that the purpose of a 
statute is better served by abeyance than dismissal).

Respondents maintain that individual claimants under 
the Right to Cure Act are the sole persons authorized to 
bring an action for their own homes. Stated differently, 
Respondents allege the Right to Cure Act does not 
provide for representative compliance with its notice 
provisions; therefore, the Act is incompatible with class 
action litigation. However, this is nothing more than a 
generalized argument against class action litigation, as 
the named plaintiff in a class action will never have 
specific standing for each individualized claim that 
comprises the class. See Califano v. Yamasaki, 442 
U.S. 682, 700-01, 99 S.Ct. 2545, 2557, 61 L. Ed. 2d 
 [**204]  176 (1979) (providing that class-action 
 [***20] device was designed as an exception to the 
usual rule that litigation is conducted by and on behalf of 
the individual named parties only). HN11[ ] Upon a 
motion for class certification, it will be incumbent on the 
circuit court to determine whether or not the action 
meets each of the five prerequisites proponents of class 
certification are required to  [*576]  prove. See Gardner 
v. South Carolina Dep't of Revenue, 353 S.C. 1, 20-21, 
577 S.E.2d 190, 200 (2003) (quoting Rule 23, SCRCP) 
(internal quotations omitted) ("The prerequisites are: 1) 
the class must be so numerous that joinder of all 
members is impracticable; 2) there must be questions of 
law or fact common to the class; 3) the claims or 
defenses of the representative parties must be typical of 
the claims or defenses of the class; 4) the 
representative parties must fairly and adequately protect 
the interests of the class; and 5) the amount in 
controversy must exceed one hundred dollars for each 
member of the class."). If and when these prerequisites 
are met, the court may then find that representative 
notice under the Right to Cure Act is appropriate. Just 
as Respondents maintain the General Assembly's 
failure to specifically authorize representative 
 [***21] actions under the Right to Cure Act is 
persuasive, the General Assembly's silence in that 
regard is equally persuasive, especially when it has 
chosen to expressly bar class action litigation in other 
areas. See S.C. Code Ann. § 9-21-40 (Supp. 2009) 
(prohibiting claims prosecuted on behalf of a class); 
S.C. Code Ann. § 12-60-80(c) (Supp. 2009) (barring 
class actions for refunds of taxes); S.C. Code Ann. § 39-
5-140(a) (1985) (preventing an action for actual 

damages from being brought in a representative 
capacity).

Finally, public policy arguments favor the Court finding a 
way to reconcile the Right to Cure Act and Rule 23. 
"[T]he class-action device saves the resources of both 
the courts and the parties by permitting an issue 
potentially affecting every [class member] to be litigated 
in an economical fashion under Rule 23." Califano, 442 
U.S. at 701, 99 S.Ct. at 2557. This Court has expressed 
the viewpoint that class actions are favored in this state:

Our state class action rule differs significantly from 
its federal counterpart. The drafters of Rule 23, 
South Carolina Rules of Civil Procedure (SCRCP) 
intentionally omitted from our state rule the 
additional requirements found in Federal 
 [***22] Rule 23(b), Federal Rules of Civil 
Procedure (FRCP). By omitting the additional 
requirements, Rule 23, SCRCP, endorses a more 
expansive view of class action availability than its 
federal counterpart.

 [*577]  Littlefield v. South Carolina Forestry Comm'n, 
337 S.C. 348, 354-55, 523 S.E.2d 781, 784 (1999). 
Consequently, the circuit court erred in striking the 
Grazia's class allegations on the basis that the Right to 
Cure Act is incompatible with Rule 23.6

The decision of the circuit court is therefore

REVERSED.

6 We also note that, to the extent the circuit court's order found 
that a purported proposal for class certification did not meet 
the statutory mandates of the Right to Cure Act, and that the 
proposed process for certification would necessarily require an 
opt-in procedure violating this Court's prohibition of the 
procedure as set forth in Salmonsen v. CGD, Incorporated, the 
order is vacated. 377 S.C. 442, 661 S.E.2d 81 (2008). This 
case was before the circuit court on a motion to strike class 
allegations. A motion to certify this class has not been made; 
therefore, the circuit court erred in discussing the manner and 
mode in which the action could be certified. See Griffin v. 
Capital Cash, 310 S.C. 288, 294, 423 S.E.2d 143, 147 (Ct. 
App. 1992)  [***23] (citing Friedberg v. Goudeau, 279 S.C. 
561, 562, 309 S.E.2d 758, 759 (1983) (HN12[ ] "It is an error 
of law for a court to decide a case on a ground not before it."); 
see also Booth v. Grissom, 265 S.C. 190, 192, 217 S.E.2d 
223, 224 (1975) ("It is elementary that the courts of this State 
have no jurisdiction to issue advisory opinions."); In re 
Chance, 277 S.C. 161, 161, 284 S.E.2d 231, 231 (1981) 
(noting South Carolina appellate courts have "consistently 
refrained" from issuing purely advisory opinions).
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BEATTY, J., and Acting Justice James E. Moore, 
concur. ACTING CHIEF JUSTICE PLEICONES, 
concurring in a separate opinion. KITTREDGE, J., 
dissenting in a separate opinion

Concur by: PLEICONES

Concur

 [**205]  ACTING CHIEF JUSTICE PLEICONES: 
Because I disagree with the reasoning of the circuit 
court, I concur in the majority opinion. In my view, 
whether a class action is compatible with the Notice and 
Opportunity to Cure Construction Dwelling Defects Act 
(Act) remains an open question.

The circuit court noted that the mandatory language of 
S.C. Code Ann. § 40-59-840 requires a homeowner to 
meet notice requirements before filing a lawsuit. The 
circuit court held that absent  [***24] compliance with 
the pre-filing notice requirements, putative class 
members could not individually bring the claims made in 
the complaint. Consequently, the circuit court granted 
the Respondents' motion to strike class allegations 
 [*578]  from the complaint, reasoning that "[t]he named-
plaintiffs cannot use a class action to avoid the 
requirements of the Act on behalf of the putative class 
members." I disagree with the circuit's court premise, as 
I believe putative class members could individually bring 
claims without first meeting the pre-filing requirements 
of § 40-59-840, though such claims may be stayed 
pending compliance.

I do not disagree with the circuit court that S.C. Code 
Ann. § 40-59-840 requires a plaintiff to meet the notice 
requirements before filing a lawsuit. However, I differ 
with the circuit court as to the consequence of failing to 
do so. The circuit court would hold that the 
consequence of failing to meet pre-filing notice 
requirements is that the court will not recognize the suit 
as "filed." In my opinion, this position cannot be correct 
given § 40-59-830, which (1) explicitly recognizes a 
situation where a party has filed a lawsuit before 
satisfying the notice requirements  [***25] and (2) 
permits the court to allow the case to proceed unless a 
party makes a motion to stay the case, pending 
compliance.

In my view, the consequence of filing a lawsuit before 
meeting the notice requirements is simply that, upon the 
motion of a party, the plaintiff may not proceed with the 

lawsuit without first coming into compliance. With this 
construction, § 40-59-840 and § 40-59-830 can be 
harmonized.

I disagree with the circuit court's view that § 40-59-830 
applies only to those persons who mistakenly filed the 
action before complying with the Act. I can find nothing 
in the statute to support this position. Moreover, policy 
reasons militate against an interpretation that not only 
excuses, but encourages ignorance of the law and leads 
to incongruous results. For example, assume two 
parties are within 80 days of the statute of limitations. 
One party researches the applicable law and the other 
party does not. Under the circuit court's rule, if both 
parties thereafter filed lawsuits, without complying with 
the notice requirements, the party who failed to 
familiarize himself with the applicable law is not barred 
by the statute of limitations while the party who diligently 
inquired into  [***26] the law is barred. Such cannot be 
the intent of the General Assembly.

 [*579]  For these reasons, I disagree with the circuit 
court's decision to strike the class action allegations due 
to the putative class members' failure to comply with the 
notice provisions. I would therefore reverse the order of 
the circuit court. I express no opinion as to whether a 
class action is compatible with the Act.7

Dissent by: KITTREDGE

Dissent

JUSTICE KITTREDGE: I vote to affirm the order of the 
circuit court. The Court misconstrues a straightforward 
and unambiguous statutory scheme. Having created a 
phantom conflict in the South Carolina Notice and 
Opportunity to Cure Construction Dwelling Defects Act 
(Act), the Court resolves the purported statutory conflict 
in a manner that I believe is patently at odds with the 
intent of the South Carolina Legislature. I respectfully 
dissent.

The Court is called upon to construe the Act. S.C. Code 
Ann. §§ 40-59-810 to 860 (Supp.  [***27] 2009). The Act 
mandates that a claimant "must" serve a residential 

7 It appears from the Record that the circuit court did not rule 
on the remainder of Respondents' motion, specifically that part 
of the motion requesting a stay pursuant to § 40-59-830. 
Consequently, under my view, the court may consider this part 
of the motion on remand.

390 S.C. 562, *577; 703 S.E.2d 197, **204; 2010 S.C. LEXIS 439, ***23



home builder with notice of a claim related to an alleged 
defect in the construction of a dwelling no  [**206]  later 
than ninety days "before filing the action:"

(A) In an action brought against a contractor or 
subcontractor arising out of the construction of a 
dwelling, the claimant must, no later than ninety 
days before filing the action, serve a written notice 
of claim on the contractor. The notice of claim must 
contain the following:

(1) a statement that the claimant asserts a 
construction defect;

(2) a description of the claim or claims in 
reasonable detail sufficient to determine the general 
nature of the construction defect; and

(3) a description of any results of the defect, if 
known.

The contractor or subcontractor shall advise the 
claimant within fifteen days of receipt of the claim if 
the construction  [*580]  defect is not sufficiently 
stated and shall request clarification.

S.C. Code Ann. § 40-59-840 (emphasis added).

The Act specifies that within "thirty days from service of 
the notice," the contractor or subcontractor must notify 
the claimant of his "election under this section." § 40-59-
850(A).8 "Failure to respond within thirty  [***28] days is 
deemed a denial of the claim." Id. "If the parties cannot 
settle the dispute pursuant to this article, the claimant 
may proceed with a civil action or other remedy 
provided by contract or by law." § 40-59-850(C).

The legislature further provided for a stay of an action 
when a "claimant files an action in court before first 
complying with the requirements of this article." S.C. 
Code § 40-59-830. ("[T]he court shall stay the action 
until the claimant has complied with the requirements of 
this article."). I would construe the stay provision in 
section 40-59-830 as applying only when the required 
pre-filing notice is not satisfied. So construed, the stay 

8 The Act grants certain rights to a contractor and 
subcontractor upon receipt of the pre-filing notice: (1) the right 
to request clarification of the alleged defect (§ 40-59-840); (2) 
the right to inspect the dwelling (§ 40-59-850); (3) the right to 
offer to remedy the alleged defect (§ 40-59-850); (4) the right 
to offer to settle the claims (§ 40-59-850); and (5) the right to 
deny the claim (§ 40-59-850). The majority refers to these 
statutory provisions as "alleged rights."

operates as a failsafe to preserve an action and avoid 
 [***29] potential statute of limitations concerns. I part 
company with the majority's construction, which reads 
the stay provision as an invitation to willfully ignore the 
pre-filing notice requirement. The legislature expressed 
a preference for the pre-filing notice, and I do not 
believe our rules of statutory construction allow us to 
hold otherwise.9

I do agree with the proposition posed by the majority 
that, as a general rule, the Act's stay provision should 
be invoked when an action is filed in violation of the 
notice requirements  [*581]  of section 40-59-840, but 
that is not the issue before us. The precise question 
before the circuit court and us is whether the legislature 
intended to grant a court the authority to preemptively 
sanction the practice of willfully violating the pre-filing 
notice requirements of the Act. I am convinced, 
 [***30] as was the circuit court, that the legislature 
intended no such result.

The section 40-59-830 stay provision should not be 
construed to trump or sanction a violation of the 
statutory preference for the section 40-59-840 pre-filing 
notice requirement. The legislature clearly mandated 
pre-litigation efforts to resolve construction defect 
claims. The majority acknowledges as much—"the 
purpose of the Act is to encourage the resolution of 
these types of claims without using litigation, by 
providing an environment that codifies a 
contractor/subcontractor's ability to inspect and offer a 
remedy or settlement." I believe the Court's 
interpretation of the Act encourages a claimant to 
intentionally ignore the pre-filing notice requirements 
and is in direct conflict with legislative  [**207]  intent. I 
believe the Court's interpretation of the Act renders the 
statutory requirement for pre-filing notice meaningless.

I make two final points. First, I disagree with the Court's 
finding that the legislature was not concerned about 
"when" a contractor or subcontractor actually received 
notice and exercised its statutory rights. (Emphasis in 
majority opinion). I believe the issue of "when" notice is 
given was important  [***31] to the legislature. I believe 
the legislature expressed a clear preference in section 

9 As a further expression of legislative intent to ensure the 
parties' compliance with the Act, the legislature directed Court 
Administration to develop a designation on the Civil Action 
Cover Sheet which indicates whether a stay has been granted 
for a civil action filed pursuant to the South Carolina Notice 
and Opportunity to Cure Construction Defects Act." § 40-59-
860(B).

390 S.C. 562, *579; 703 S.E.2d 197, **205; 2010 S.C. LEXIS 439, ***27



40-59-840 that the claimant "must" serve written notice 
on a contractor or subcontractor "before filing the 
action." The argument that a contractor or subcontractor 
may rely on these statutory rights in normal discovery, 
as does "any defendant in litigation," misses the mark. 
(Emphasis in majority opinion). If the legislature was not 
concerned about the timing issue (the question of 
"when"), then the Act's stated pre-filing notice 
requirement serves no purpose and the legislature 
intended to engage in a meaningless act.

Second, the majority opinion suggests that "[t]he effect 
of the circuit court's determination was that no class 
action lawsuits could be filed for claims falling under the 
rubric of the Right to Cure Act." The circuit court made 
no such  [*582]  finding, nor is it the "effect" of the circuit 
court's ruling. The circuit court order forecloses only 
Appellants' attempt to create a class action lawsuit by 
purposely thwarting the Act's pre-filing notice mandate.

In dissenting, I would join the trial court in refusing to 
permit Appellants to willfully violate the pre-filing notice 
requirements of section 40-59-840  [***32] by adding 
unidentified claimants to the pending action.

End of Document

390 S.C. 562, *581; 703 S.E.2d 197, **207; 2010 S.C. LEXIS 439, ***31
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STATE OF SOUTH CAROLINA  ) IN THE COURT OF COMMON PLEAS 

COUNTY OF BEAUFORT   ) FOURTEENTH JUDICIAL CIRCUIT 

 

Anthony and Barbara Grazia, individually ) 

and on behalf of all other similarly situated ) 

plaintiffs,      ) Case No.: 2007–CP–07–01396 

      ) 

    Plaintiffs, ) 

      ) 

  vs.    ) 

      ) 

South Carolina State Plastering, LLC, )  ORDER CERTIFYING CLASS 

      )               

    Defendant, ) 

      ) 

  and    ) 

      ) 

South Carolina State Plastering, LLC , ) 

      ) 

   Third-Party Plaintiff, ) 

      ) 

  vs.    ) 

      ) 

Del Webb Communities, Inc., Pulte Homes, ) 

Inc., and Kephart Architects, Inc.,  ) 

      ) 

          Third-Party Defendants. ) 

 

 THIS MATTER comes before the Court pursuant to and in compliance with the Order of 

the South Carolina Supreme Court in Grazia v. S.C. State Plastering, LLC, et al., Appellate Case 

No. 2017–000238 (S.C. July 10, 2017), directing that this Court conduct a hearing to consider the 

impact of the information gathered in the right to cure process on the prerequisites of class 

certification and for a final ruling on class certification. A hearing was held in regards to class 

certification on August 31, 2017 at the Calhoun County Courthouse, at which counsel for all parties 

were present. At such time, this Court took witness testimony and heard extensive oral arguments 

on behalf of all parties involved in this litigation.  
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After a thorough review of the South Carolina Rules of Civil Procedure, relevant case law, 

the numerous appellate decisions in this case, extensive memoranda of law and correspondence 

submitted by counsel, affidavits, testimony and oral arguments presented by all parties at the 

subject hearing and multiple previous hearings regarding class certification, this Court finds after 

a rigorous, independent de novo examination of the entire record that Plaintiffs' proposed class 

meets the requirements for certification. It is the firm belief of this Court that common, core issues 

are present and that a class approach is the best, and only, method available to clarify the common 

issues of law and fact that predominate this dispute, promote fair and efficient disposition of these 

cases, reduce litigation costs, and ensure judicial economy.  

 

PROCEDURAL HISTORY 

 After over ten years of contentious litigation, two appeals to the South Carolina Supreme 

Court, numerous hearings, testimony, myriad motions, countless pages of memoranda and 

supporting documents, and compelling oral arguments, the Court will attempt to give a brief 

overview of the procedural history of this case. 

Anthony and Barbara Grazia ("the Grazias") own a stucco-clad residence in the Sun City 

development of Bluffton, Beaufort County, South Carolina ("Sun City"). The Grazias filed the 

present lawsuit, individually and on behalf of others similarly situated, in Beaufort County on May 

30, 2007. Their complaint focuses on the design, manufacture, and application of stucco systems 

on the Grazia's residence and the approximately 4,550 residences belonging to others in Sun City 

from late 1998 through July 31, 2007.  

The complaint maintains the stucco exteriors had common and typical problems inherent 

to their design and installation that would require identical remediation across the class, namely, 
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stripping the homes of the existing stucco and recladding with a properly installed stucco system. 

The Grazias named as the sole Defendant South Carolina State Plastering, LLC ("SCSP"), the 

entity that performed the stucco work on the vast majority of the homes at Sun City. SCSP 

answered, and in turn filed suit against Del Webb Communities, Inc. ("Del Webb"), Pulte Homes, 

Inc. ("Pulte"), and Kephart Architects, Inc. ("Kephart") (hereinafter collectively referred to as 

"Third-Party Defendants") as the entities engaged in the development, layout, and design of the 

residences, and who were allegedly ultimately responsible for construction of Sun City, asserting 

that any work done by SCSP was at the direction of and in accordance with the specifications and 

instructions of Third-Party Defendants. 

In its answer, SCSP also argued that the Grazias failed to comply with the express 

provisions of the Notice and Opportunity to Cure Construction Dwelling Defect Act ("Right to 

Cure Act"), see S.C. Code Ann. § 40–59–810 et seq., which entitles a contractor or subcontractor 

to notice of any qualifying construction defect, and the opportunity to cure before the action is 

commenced. At the time this action was filed, the Grazias had not complied with the notice 

requirements; therefore, the parties entered into a consent order staying the action pending 

subsequent compliance with the Right to Cure Act. The Grazias then personally complied with the 

Right to Cure Act provisions, and the consent order was lifted. Thereafter, SCSP and Third-Party 

Defendants moved to dismiss the class allegations contained in the Grazia's complaint, or, in the 

alternative, requested a stay of proceedings until each of the similarly situated plaintiffs complied 

with the Right to Cure Act's notice requirements. A hearing on this issue was held, and the 

Honorable Doyet A. Early issued an order striking the Grazia's class allegations as incompatible 

with the Right to Cure Act. The Grazias appealed the ruling, and the South Carolina Supreme 

Court ultimately reversed and remanded after deciding that the class action provisions of Rule 23, 
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SCRCP, are not incompatible with the requirements of the Right to Cure Act. See Grazia v. S.C. 

State Plastering, LLC, 390 S.C. 562 (2010). 

In an attempt to harmonize the Right to Cure Act with Rule 23, SCRCP, the Honorable J. 

Michael Baxley issued on December 8, 2011 his "Order Making Preliminary Finding that 

Plaintiffs' Proposed Class Meets the Requirements of Rule 23(a), SCRCP; Setting Parameters for 

Putative Class; Dismissing Plaintiffs' Unfair Trade Practices Claim Without Prejudice; Imposing 

a Stay of Proceedings; and Setting Forth Procedures for Compliance with the Right to Cure 

Construction Dwelling Defect Act" (hereinafter referred to as "Preliminary Order"). In the 

Preliminary Order, Judge Baxley specifically and unequivocally found that: (1) Plaintiffs' 

proposed class satisfied the numerosity requirement of Rule 23(a)(1), SCRCP, the commonality 

requirement of Rule 23(a)(2), SCRCP, and the typicality requirement of Rule 23(a)(3), SCRCP; 

(2) the proposed class representatives and the proposed class members' interests were identically 

aligned in accordance with Rule 23(a)(4); (3) Plaintiffs' counsel are qualified, experienced, and 

able to conduct class litigation in accordance with Rule 23(a)(4); and (4) the amount in controversy 

meets the statutory requirements for a class action. Judge Baxley preliminary recognized the class 

as follows: 

All individuals, corporations, unincorporated associations, or other 

entities that currently own stucco-clad homes in Sun City Hilton 

Head to which SCSP applied the exterior stucco in whole or in part 

prior to July 31, 2007, which allegedly are damaged due to (a) the 

lack of head flashing above the doors and windows, (b) the failure 

to install stucco control joints, and/or (c) the presence of moisture 

encapsulation by the failure to leave a gap between the stucco 

exterior and the structure slab. 

 

Preliminary Order at 11-12. However (again, in an attempt to harmonize the provisions of the 

Right to Cure Act with the requirements of Rule 23, SCRCP), Judge Baxley stated that he would 
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"make a final decision as to whether a class action vehicle is practicable under the specific facts 

and circumstances disclosed by the notices and responses required under the [Right to Cure] Act." 

See Preliminary Order at 2.1 

Since entry of the Preliminary Order, Judge Baxley on April 9, 2014 issued an "Order 

Approving Class Notice, Mailing List, and Procedures for Right to Cure Process" ("April 2014 

Order"), wherein Judge Baxley formally approved the notice and exclusion forms that would be 

mailed to the putative class and established parameters and timelines that will govern the Right to 

Cure process following the mailing of class notice. Thereafter, this Court on January 29, 2016 

granted SCSP's motion for destructive testing ("January 2016 Order"), whereby SCSP was 

permitted to conduct destructive testing on 91 houses located in Sun City. The January 2016 Order 

was amended by this Court on May 3, 2016 ("May 2016 Order"). The April 2014 Order and May 

2016 Order are still in effect. Through the Right to Cure process as governed by the 

aforementioned orders, the Court understands that the parties have obtained data from 

approximately 4,000 responses to the Right to cure questionnaires, “walk around” inspections of 

at least 3,000 homes, and destructive testing of at least 47 houses.2 

On September 7, 2016, this Court issued "Order (No Motions Pending)," wherein the Court 

found that the class had been certified by Judge Baxley in his Preliminary Order following the 

class certification hearing on October 5, 2011. The Court stated in the Order that it would not 

reconsider the issue of class certification or entertain any further argument on the issue. This Court 

                                                           
1 In addressing the term "preliminary" in his order, Judge Baxley stated the following: "I used the term preliminary 

because I believe the Plaintiffs have met the requirements [of Rule 23]. . ." Motion Hearing, April 30, 2012. He further 

explained at a later hearing: "[W]hen I said I preliminarily certified it, what I meant was that's a certification, it's just 

not in its final form because we have to deal with the Right to Cure Statute." Motion Hearing, Feb. 1, 2013.  

 
2 These numbers reflect the lower end of the range considering testimony at oral argument reflected that as much as 

all of the houses have been visually inspected and somewhere between 75 to 100 houses have had destructive testing. 

Class Certification Hearing Aug. 31, 2017. 
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thereafter denied SCSCP's and Third-Party Defendants' motions to reconsider, and they 

subsequently appealed this and six other previous orders (including Judge Baxley's Preliminary 

Order). In a one-page, per curium opinion, the South Carolina Court of Appeals found that the 

orders on appeal were interlocutory and dismissed the appeal.  

SCSP thereafter filed a petition for extraordinary relief and sought a writ a certiorari with 

the South Carolina Supreme Court to review the abovementioned orders. Del Webb and Pulte also 

filed a petition for a writ of certiorari. The South Carolina Supreme Court issued a writ of certiorari 

as to the "Order (No Motions Pending)." See Grazia v. S.C. State Plastering, LLC, Appellate Case 

No. 2017-000238 (S.C. July 10, 2017). In its order, the Supreme Court stated that "Judge Baxley 

clearly made only a preliminary finding regarding class certification, primarily to facilitate the 

right to cure process, and envisioned a final decision regarding class certification being made at a 

later point . . . ." See id. The Court then ordered the following: 

We therefore reverse Judge Dickson's order of September 9, 2016, 

and remand this matter for a hearing to consider the impact of the 

information gathered in the right to cure process on the prerequisites 

for class certification and for a final ruling on class certification. If 

a class is finally certified, Judge Dickson shall also consider the 

potential measures suggested by Judge Baxley, and any other 

measures, that may be taken to ensure the litigation proceeds in a 

fair and efficient manner.  

 

See id. at p. 3.  

 

 

DISCUSSION 

 Rule 23, SCRCP, establishes five prerequisites for having an action to be held to be a class 

action. These mandatory requirements are as follows: 

(a) Prerequisites to a Class Action. One or more members of a 

class may sue or be sued as representative parties on behalf of 

all only if the court finds (1) the class is so numerous that joinder 

of all members is impracticable, (2) there are questions of law or 
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fact common to the class, (3) the claims or defenses of the 

representative parties are typical of the claims or defenses of the 

class, (4) the representative parties will fairly and adequately 

protect the interests of the class, and (5) in cases which the relief 

primarily sought is not injunctive or declaratory with respect to 

the class as a whole, the amount in controversy exceeds one 

hundred dollars for each member of the class. 

Rule 23(a), SCRCP. The Plaintiffs “bear the burden of proving [the] five prerequisites under South 

Carolina law. E.g., Gardner v. S.C. Dep’t of Revenue, 353 S.C. 1, 20 (2003). “Failure to satisfy 

even one prerequisite is fatal to class certification. Id. 

 In deciding whether class certification is proper, the Court must apply a rigorous analysis 

to determine whether each prerequisite is satisfied. Waller v. Seabrook Island Prop. Owners Ass’n, 

300 S.C. 465 (1990); see also Brown v. Nucor Corp., 576 F.3d 149, 162 (4th Cir. 2009) (providing 

that the rigorous analysis requires the Court to conduct a close examination “not just of the 

plaintiff’s claims as pled, but of the evidence to support those claims in order to make an 

appropriate judgement on Rule 23 certification”); Noel v. Hudd Dist. Servs., Inc., 274 F.R.D. 187 

(D.S.C. 2011) (when determining whether the requirements of Rule 23 are met, the Court must not 

merely rely on the allegations found in the plaintiff’s complaint, but must “tak[e] a close look at 

relevant matters,” conduct “a rigorous analysis of such matters,” and make findings that the 

requirements of Rule 23 have been satisfied”). 

 Plaintiffs must also demonstrate how they intend to prove their claims on a class-wide basis 

so that the Court can “envision the form trial on those issues would take.” Noel, 274 F.R.D. at 187. 

Stated differently, the Court must conduct a thoughtful examination that envisions how a class 

action would unfold—a “mental dress rehearsal of anticipated proof, the jury instructions, the 

verdict sheet, and the burdens imposed on the jury.” Id. In the same vein, the Court is cognizant 

not to reach the merits of the claims, instead the ultimate question is whether the Right to Cure 
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Process presented this Court with any new information which would have bearing on the 

prerequisites of Rule 23. 

 

I. Data obtained through “The Right to Cure” process supports class certification under 

the Class Action Provisions of Rule 23, SCRCP 

 

a. The “Numersoity” Requirement of Rule 23(a)(1), SCRCP 

 Rule 23(a)(1), SCRCP, requires that the class be “so numerous that joinder of all members 

is impracticable.” See Shuette v. Beazer Homes Holdings Corp., 121 Nev. 837, 124 P.3d 530 

(2005) (class actions promote efficiency and justice reducing the possibility that courts will be 

asked to adjudicate numerous individual claims arising out of a single wrong; and individuals will 

be unable to obtain redress for otherwise irremediable wrongs when claims are too small or the 

claimants too widely dispersed). “There is no mechanical test for determining whether in a 

particular case the requirement of numersoity has been satisfied.” Kelly v .Norfolk & W. Ry. Co., 

584 F.2d 34, 35 (4th Cir. 1978).3 The issue is one primarily for the Circuit Court to resolve in light 

of the facts and circumstances of the particular case. Id. The objective of this requirement is to 

prevent members of a class from being unnecessarily deprived of their rights and a day in court by 

either the opposing party or by a few members of the proposed class. Ripply v. Denver U.S. Nat’l 

Bank, 260 F. Supp. 704, 712 (D. Colo. 1966). 

 Here, the Court finds that the numersoity requirement is met. Plaintiffs have presented 

credible evidence, including testimony of Pulte representatives that the number of houses clad with 

                                                           
3 See William C. Hubbard, Discussion § 23.2, 24 S.C. Jur. Rules of Civil Procedure § 23.2 (June 2017) (while there  

are no South  Carolina decisions since the adoption of Rule 23 on classes too large to be managed, prior to the rule,  

South Carolina and the Fourth Circuit indicate that a court may require the plaintiff to replead, reframe, or designate  

subclasses if a class is so large that it is unmanageable). 
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stucco in a similar manner to the Grazia’s house is over 4,000.4 There is no possibility that each 

case could be tried individually or joined as individual cases. Indeed, at oral argument before the 

South Carolina Supreme Court, then-Chief Justice Toal recognized that to try these cases 

separately could take upwards of 130 years. The Court is satisfied that joinder of individual cases 

is impracticable and would unduly and unnecessarily strain judicial resources. 

 Therefore, the Court finds that the numersoity requirement of Rule 23(a)(1) is satisfied. 

b. The “Commonality” Requirement of Rule 23(a)(2), SCRCP 

 To establish commonality, Plaintiffs must show that “there are questions of law or fact 

common to the class.” Rule 23(a)(2), SCRCP; see also McGann v. Mungo, 287 S.C. 561, 340 

S.E.2d 154 (Ct. App. 1986) (complaint alleging that rights of property owners and members of 

class involved common questions of law and fact need not demonstrate unity of interest between 

property owners and members of class); Miller v. Borg-Warner Acceptance Corp., 279 S.C. 90, 

92, 302 S.E.2d 340, 341 (1983) (certification turns on the main thrust of the action; not that there 

may be ancillary claims to the main action). It is insufficient that Plaintiffs “have all suffered a 

violation of the same provision of the law.” Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 349, 

131 S.Ct. 2541 (2011); But see Lycan v. Cleveland, 2014-Ohio-203, WL 265496 (Ohio App. 8th 

Dist. Cuyahoga County 2014) (demands of class representatives who brought claims against city 

for unjust enrichment and declaratory relief that arose out of traffic enforcement involved the same 

legal theories as those whose claims involved a different ordinance, but arose from the same 

practices and procedures). 

 In practical terms, this means the Plaintiffs must articulate the existence of “significant 

common, legal, or factual issues” that bind the members of the proposed class together. Gardner, 

                                                           
4 In addition, counsel for both Plaintiff(s) and Defendant(s) seem to be in consensus that “numersoity” is not at issue; 

instead focusing on the remaining elements of Rule 23. Aug. 31, 2017 Class Certification Hearing. 
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353 S.C. at 21. Critically, “[n]ot every issue in the case must be common to all class members.” 

O’Connor v. Boeing N. Amer., Inc., 184 F.R.D. 311, 329 (C.D. Cal. 1998). Commonality is met 

only where the class shares a determinative issue. See Scott v. Haworth, 916 F.2d 134, 135 (4th 

Cir. 1990) (“[C]ertification is proper only when a determinative critical issue overshadows all 

other issues”; “question[s] [that are] in no way dispositive and [which] simply propel the action 

into a posture where judicial scrutiny is necessary for just adjudication” are insufficient to establish 

commonality under Rule 23(a)(2)….”); see also Peoples v. Wendover Funding, Inc., 179 F.R.D. 

492, 498 (D.Md. 1998) (“[A] representative plaintiff cannot establish commonality…if the court 

must investigate each plaintiff’s individual claim.”). 

 Here, after a thorough review of the allegations, defenses, and facts distilled thus far in the 

case, this Court finds that all of the members of the class are similarly affected by the alleged acts 

of SCSP and Third-Party Defendants. SCSP and Third-Party Defendants argue that some of the 

homes in question may have alleged defects as to inadequate or thin application of stucco, while 

others have a problem with the mix of ingredients used to create the stucco; some houses have 

alleged problems with head flashing, some with sealant joints, others with control joints; some 

have cracking stucco while others do not; and some houses have alleged problems with weep 

configurations while others do not.5 They further argue that the houses in question do not all use 

the same type of stucco system or stucco product, and the stucco systems may be manufactured by 

different companies. Moreover, they argue that, because the completion date of these structures 

spans a period over ten years, construction standards may differ. They argue that certain members 

of the class are subject to certain affirmative defenses, while others are not, and that the class action 

                                                           
5 Counsel for SCSP offered evidence that some 3,713 homes had no cracking (or cracking less than 1/6 inch); that 

somewhere between 243 and 330 homes reported cracks larger than 1/16 inch; that every home had control joints and 

head flashing. Aug. 31, 2017 Class Certification Hearing. 
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procedure cannot be used to alter substantive law and deprive SCSP and Third-Party Defendants 

of these defenses with respect to any individual claim. 

 The Court is cognizant of SCSP’s and Third-Party Defendants’ arguments; however, the 

Court specifically and unequivocally rejects that the factual and legal components within the cases 

automatically defeat a class action approach, and specifically the commonality requirement, to 

resolution of this litigation.6 After hearing arguments and testimony, and reviewing the pleadings, 

memoranda, and exhibits submitted by the parties, it appears to this Court that common issues 

exist for all homes to which SCSP applied the exterior stucco in whole or in part prior to July 31, 

20077. It is firm belief of the Court that common, core issues are present in all the individual claims, 

and that a class approach is not only the best, but the only method available to enhance judicial 

economy, promote efficient disposition of these cases, and reduce litigation costs. See Littlefield 

v. S.C. Forestry Comm’n, 337 S.C. 348, 354-55 (1999) (“Rule 23, SCRCP, endorses a more 

expansive view of class action availability than its federal counterpart.”). 

 Common legal and factual questions that exist in each case include, but are not limited to, 

whether (1) the original design of the stucco system was proper and (2) the installation of the 

system was proper. The Court finds that Plaintiffs have met their burden of proving commonality. 

Specifically, Plaintiffs have established the following three elements of commonality: 

(1) That there is a common determinative issue of fact or law that 

overshadows all other issues; namely, the structures in question  

have problems with (a) head flashing above doors and windows, 

(b) stucco control joints, and/or (c) moisture encapsulation by 

                                                           
6 Without reaching the merits of the case, the Court understands that potential class houses could have variances in 

stucco manufactured by one of two companies to which weather, mixing, and human application play a substantial 

role; notwithstanding these, specific design claims as to whether through-wall head flashing, control joints at corners 

of windows and doors, and encapsulation of weep screed remain.  

 
7 In the Court’s review of “Tabulation of Responses to RTC Questionnaires” provided at oral argument, it appears that 

out of 3,557 homes: 99% have stucco clad residences; 50% lack control joints specifically at corners of windows and 

doors; 49% have visible cracks in the exterior stucco; 41% lack control joints; and 40% have had repairs made to the 

exterior stucco since construction. 
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failing to leave a gap between the stucco exterior and the 

structure slab; 

(2) That the Court will not have to investigate each class member’s 

individual claim for purposes of establishing or failing to 

establish liability; and  

(3) That the damages determination, should Plaintiffs prevail on 

liability, will be comprised of a core set of similar inquiries for 

each structure. 

 Therefore, this Court finds that the commonality requirement of Rule 23(a)(2) is satisfied. 

 

c. The Typicality Requirement of Rule 23(a)(3), SCRCP 

 

 Rule 23(a)(3), SCRCP, requires that “the claims or defenses of the representative parties” 

be “typical of the claims or defenses of the class.” “[A] class representative must be part of the 

class and possess the same interest and suffer the same injury as the class members.” Gen. Tel. Co. 

of Sw. v. Falcon, 457 U.S. 147, 155 (1982). The essence of this requirement “is captured by the 

notion that ‘as goes the claim of the named plaintiff, so go the claims of the class.”’ Deiter v. 

Microsoft Corp., 436 F.3d 461, 466 (4th Cir. 2006) (quoting Broussard v. Meineke Discount 

Muffler Shops, Inc., 155 F.3d 331, 340 (4th Cir. 1998)). “The typicality requirement goes to the 

heart of the representative parties’ ability to represent a class” and “tends to merge with the 

commonality and adequacy-of-representation requirements.” Id.; see Sprague v. Gen. Motors 

Corp., 133 F.3d 388, 399 (6th Cir. 1998) (commonality and typicality are not satisfied when “taken 

as a whole the claims [are] based on widely divergent facts”). 

 Here, the Court finds that the Grazias’ claims are typical of those of the class members as 

a whole. Decisions construing Rule 23(a)(3) have given it a liberal construction, holding that a 

claim is typical if it arises from the same events, practices, or course of conduct that gives rise to 

the claims of other class members and if the claims are based on the same legal theories. See, e.g., 

Senter v. Gen. Motors Corp., 532 F.2d 511 (6th Cir. 1976), cert. denied 429 U.S. 870 (1976). The 

typicality requirement “may be satisfied even through varying fact patterns support the claims or 
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defenses of individual class members, or there is a disparity in the damages claims by the 

representative parties and the other members of the class.” 7A Wright and Miller, Federal Practice 

& Procedure § 1764 (1986). The Grazias have the same interests as all other members of the class 

as their claims are based on the same legal theory—that the structures have problems with (1) head 

flashing above doors and windows, (2) stucco control joints, and/or (3) moisture encapsulation by 

failing to leave a gap between the stucco exterior and the structure slab—and they have suffered 

similar injuries that differ only by degree. 

 In light of the facts and circumstances of this case, the Court finds that the claims of the 

Grazias are typical of the claims of the class and the requirement of Rule 23(a)(3) is satisfied. 

d. The Adequacy of Class Representatives Pursuant to Rule 23(a)(4), SCRCP 

 Rule 23(a)(4) requires that the “representative parties will fairly and adequately protect the 

interest of the class.” “The principal factor in determining the adequacy of class representatives is 

whether the plaintiffs have the ability and commitment to prosecute the action vigorously.” S.C. 

Nat’l Bank v. Stone, 139 F.R.D. 325, 329-30 (D.S.C. 1991). This inquiry involves two issues: (1) 

whether the named plaintiffs have any interest antagonistic to the rest of the class; and (2) whether 

plaintiff’s counsel are qualified, experienced, and generally able to conduct the proposed litigation. 

See Runion v. U.S. Shelter, 98 F.R.D. 313, 317 (D.S.C. 1983); see also Waller, 300 S.C. at 468. 

 SCSP and Third Party Defendants aver that severe conflicts of interest will result in gross 

unfairness to class members because the Right to Cure Process has shown extreme variations in 

the class houses. Additionally, counsel for SCSP at oral argument support its opposition to class 

certification on the basis of inadequate recovery opportunity.8 Third-Party Del Webb and Pulte 

                                                           
8 SCSP Counsel persists that certification would be improper where, should there be any recovery, class members   

would only receive a “de minimis” award.  

 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2017 S

ep 13 9:09 A
M

 - B
E

A
U

F
O

R
T

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2007C
P

0701396



14 
 

raise similar argument in its pre-hearing brief that “[P]laintiff is forcing a substantial portion of 

the class to waive their best chance at recovery.9” Third-Party Defendants Del Webb and Pulte’s 

Prehearing Brief in Opposition to Class Certification at 4.  

 Rule 23(a)(4) contemplates only fair and adequate protection of the class. Nothing in the 

rule suggests that certification turns on the possible amount in recovery. Instead, it focuses on the 

amount in controversy discussed infra. Specifically, for purposes of class certification the general 

rule is the value of the object to be gained by the suit. Gardner v. Newsome Chevrolet-Buick, Inc., 

304 S.C. 328, 404 S.E.2d 200 (1991). See also Felix v. Ganley Chevrolet, Inc., 2015-Ohio-3430, 

145 Ohio St.3d 329 (Ohio St. 2015) (plaintiffs need not demonstrate a precise amount of damages 

incurred through evidence, but they must show that all class members suffered some injury); 

Mozingo v. 2007 Gaslight Ohio, L.L.C., 2016-Ohio-4828, WL3608751 (Ohio App. 9th Dist. 

Summit County 2016) (trial court did not abuse its discretion when it found class action would be 

superior method of adjudicating purported class’s claim; court considered appropriate factors, 

including whether defendants would be subject to same discovery requests repetitively and 

whether the expenses of litigation would be unfeasible without a class action, Defendants did not 

demonstrate that any of the court’s findings were unsupported by record). 

 Third-Party Defendants maintain the Grazias’ limited their claims in order to achieve 

certification. Third-Party Memorandum at 14, 20. It is true that as the named plaintiffs, the 

Grazias’, have much more at stake than their own well-being; and shall not abandon their 

individual claims in order to manufacture commonality and adequate representation. Runion, 98 

                                                           
9 At the time of hearing 4,134 questionnaires had been received; 3,710 offers of settlement had been extended by   

SCSP; 187 homeowners had accepted offers; and 313 homeowners had opted out. 
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F.R.D at 317. Instead, as the class representatives, the Grazias’ must voluntarily accept a fiduciary 

obligation towards all the members of the putative class. Id. at 317.   

 Here, there is no reason to believe that any antagonism or conflict of interest exist between 

the Grazias and the rest of the class simply because the “action is limited to three alleged 

defects…visible to the naked eye.” Third-Party Defendant Brief at 43. Likewise, no party offers 

evidence that the amount to be gained is limited by the law or facts of the case. This Court notes 

that the Grazias’ complaint was filed in 2007, and the Grazias have pursued this claim in a 

representative capacity for over ten years. Plaintiff’s counsel are qualified, experienced, and able 

to conduct class litigation.10 

 Therefore, this Court finds that the Rule(a)(4), SCRCP, requirement has been met. 

e. The Amount-in-Controversy Requirement of Rule 23(a)(5), SCRCP 

 Rule 23(a)(5) provides that, “in cases in which the relief primarily sought is not injunctive 

or declaratory with respect to the class as a whole, the amount in controversy [must] exceed[] one 

hundred dollars for each member of the class.” Plaintiffs allege that the only appropriate repair of 

the damaged homes is to de-clad and then re-clad the houses with an appropriate stucco system, at 

a cost of approximately $75,000.0011 per structure. Clearly, after reviewing the pleadings and the 

evidence of the record, this Court finds that Plaintiffs’ allegation of the amount in controversy well 

exceed the threshold requirement of Rule 23(a)(5), SCRCP. 

 Therefore, this Court finds that the Rule(a)(5), SCRCP, requirement has been met. 

 

                                                           
10 As Judge Baxley noted in 2011: attorneys W. Jefferson Leath, Jr., Michael S. Seekings, John T. Chakeris, and 

Phillip Segui, Jr. have a combined 50 years of experience in construction litigation and this Court notes that each have 

withstood the litigation since. Preliminary Order at 8, 12. 

 
11 Indeed, at oral argument Counsel for the Defense clarified that approximately $23 million dollars have been spent     

to date in attempted corrections as part of the Right to Cure Process. Aug. 31, 2017 Class Certification Hearing. 
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II. Ensuring the litigation proceeds fairly and efficiently 

 “[T]he Right to Cure Act notice provisions are not new substantive rights, but instead 

represent an effort by the General Assembly to provide contractors/subcontractors a new 

procedural timeline for asserting existing litigation rights.” Grazia v. S.C. State Plastering, LLC, 

390 S.C. 562, 573, 703 S.E.2d 197, 202 (2010). This Court is cognizant of the Defendants’ 

arguments that the claims of the members of the class and defenses to such claims are too 

individualized to sustain a class action. That said, a continued reading of Rule 23 allows this Court 

to “impose such terms as shall fairly and adequately protect the interest of the persons on whose 

behalf the action is brought or defended.” SCRCP 23(d).  

 The Defendants have suggested that these cases, if tried independently, would settle in total 

after approximately five trials. This assertion is disproved by the fact that 187 claims have settled 

under the process but there remains nearly 4,000 that go unsettled. Nothing in the record or in the 

history of this litigation, nor the action of the parties, convinces this Court that separate trials of 

even a few of the cases would lead to an early settlement of these claims. In fact history, actual 

and procedural, emphasizes that final settlement of all claims would not be completed without a 

trial or “global settlement” and that the most judicially effective method of resolving all of these 

claims is through the class certification process. Therefore, the Court finds, and concludes that the 

information accumulated through the Right to Cure process confirms the need for class 

certification. 

 This Court finds it equally important to ensure that the process does not continue to evolve 

into something it is not. This Court separately and independently recognizes the importance of 

ensuring fair protection. As discussed supra, this matter has persisted for more than ten years in 

various courts of this State from “preliminary” stages to the material ending of the Right to Cure 
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process. Right to Cure is now compatible with SCRCP 23 and together they promote efficiency in 

the judicial system. Grazia, 390 S.C. 562 at 576. 

 The Right to Cure processes has ended with as many as 313 homeowners opting out of the 

class. Plaintiff’s Memorandum at 8. Additionally, at least 187 offers of settlement have been 

extended and accepted; leaving over 4,000 individual homes in the class. Over 3,700 settlement 

offers remain which have not been accepted nor have counter-offers been proposed. Id. Defendants 

maintain that these 3,700 remaining offers reflect “de minimis” claims, an assertion that only 

further justifies certification of the class. Class action lawsuits work to efficiently combine and 

dispose of thousands of claims at one time which would otherwise be impractical to litigate. See 

McGann v. Mungo, 287 S.C. 561, 340 S.E.2d 154 (Ct. App. 1986) (discussed supra at 9); Berger 

v. Compaq Computer Corp., 257 F.3d 475, 480 (5th Cir. 2001) (differences between named 

plaintiffs and class members render named plaintiffs inadequate only when those differences create 

conflicts); Senter v. Gen. Motors Corp., 532 F.2d 511 (6th Cir. 1976) (discussed supra at 12); 

Shuette v. Beazer Homes Holdings Corp., 121 Nev. 837, 124 P.3d 530 (2005) (discussed supra at 

8). 

 For purposes of this action Right to Cure has now evolved into settlement negotiations. At 

this stage of the proceedings, the parties should continue their settlement negotiations and 

complete their discovery in preparation for trial. This Court will convene subsequent hearings to 

create a scheduling order and address other issues.   
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CONCLUSION 

 For the reasons stated above, this Court concludes that Plaintiffs have satisfied all 

prerequisites of Rule 23, SCRCP.  

 IT IS THEREFORE ORDERED that the class be, and hereby is, defined as follows: 

All individuals, corporations, unincorporated associations, or other 

entities that currently own stucco-clad homes in Sun City to which 

SCSP applied the exterior stucco in whole or in part prior to July 31, 

2007, which allegedly are damaged due to; (1) the lack of head 

flashing above doors and windows; (2) the failure to install stucco 

control joints; and/or (3) the presence of moisture encapsulation by 

the failure to leave a gap between the stucco exterior and the 

structure slab. 

 

AND IT IS SO ORDERED. 

         

Edgar W. Dickson 

Presiding Judge, Fourteenth Judicial Circuit 

 

September 8, 2017 

Orangeburg, South Carolina 
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American Arbitration Association 
Construction and Class Action Tribunal 

Case: 31 20 1400 0054 

Roger F. Carlson and Mary Jo Carlson, 

on behalf of themselves and 

others similarly situated, Claimants 

And 

Del Webb Communities, Inc. and Pulte Homes, Inc., Respondents 

Clause Construction Award 

I, THE UNDERSIGNED ARBITRATOR, having been designated in accordance 

with the arbitration agreement entered into by the parties, and having been duly sworn 

and having duly heard the oral arguments of the parties, and having duly considered the 

briefs filed by the parties, hereby issue this Award relating to Clause Construction 

pursuant to Rule 3 of the Supplementary Rules for Class Arbitrations. 

The parties to this case are Roger F. Carlson and Mary Jo Carlson who have filed a 

Demand for Arbitration on behalf of themselves and others similarly situated (and 

hereafter called "Claimants"), and Del Webb Communities and Pulte Homes, Inc., 

(Collectively, Respondents). 

On or about March 8, 2002, Roger F. Carlson and his wife, Mary Jo Carlson, as 

Purchaser, entered into a Sales Agreement with Del Webb Communities, Inc. as Seller. 

Pursuant to the Sales Agreement, Purchaser acquired a home in Sun City Hilton Head 

that was to be constructed according to the terms of the Sales Agreement. Section 4.3 of 

the Sales Agreement contains an arbitration provision. 

In September 2008, the Carlsons brought a suit in South Carolina Courts against the 

Respondents Del Webb Communities, Inc. and Pulte Homes, Inc. Ultimately, the South 
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Carolina Courts granted the Respondents' Motion to Compel Arbitration. The Carlsons 

on behalf of themselves and others similarly situated filed a Demand for Arbitration with 

the American Arbitration Association (AAA). The Demand seeks class certification. 

AAA has adopted Supplemental Rules for Class Arbitration that supplement all other 

AAA rules. These rules apply in every case where class arbitration is sought. Under 

Rule 3 of the Supplementary Rules for Class Arbitrations, "the arbitrator shall determine 

as a threshold matter, in a reasoned, partial final award on the construction of the 

arbitration clause, whether the applicable arbitration clause permits the arbitration to 

proceed on behalf of or against a class (the "Clause Construction Award")." It is this 

threshold matter that is before the arbitrator. 

Respondents' Objection to Arbitrability. Throughout this proceeding the Respondents have 

objected to the arbitrator determining the issue of whether or not the arbitration clause permits 

class arbitration. The Respondents assert that this is an issue of arbitrability that the Courts 

should decide rather than the arbitrator. The Respondents have filed a proceeding in the United 

States District Court of South Carolina asking that the Court determine the issue of arbitrability 

and requesting that this arbitration be stayed pending the determination of that Court. As of the 

date of this Partial Award, the Court has not entered an Order to Stay this Arbitration. The 

underlying issue in this arbitration is whether or not Respondents are liable to Claimants for 

alleged construction defects. The Respondents do not dispute that this issue is the subject of the 

arbitration provision contained in the Sales Contract. As a matter of fact, Respondents have 

gone to great efforts to obtain an Order compelling arbitration of this claim. Respondents thus 

do not dispute the arbitrability of the underlying issue, i.e. a constmction defect. Instead their 

objection is to the arbitrator deciding by what procedure the arbitration should proceed: as a class 

arbitration or as a two party bilateral arbitration. 

By adopting the AAA rules, the parties have agreed that the AAA procedural rules become part 

of their arbitration agreement. The parties' arbitration agreement provides that an arbitration that 

occurs after closing of the sale and purchase of the home is to be conducted under the AAA rules 

for the Construction Industry. Rule 9 of those rules grants to the arbitrator the power to rule on 
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his or her own jurisdiction, including any objections with respect to the existence, scope or 

validity of the arbitration agreement. Moreover, Rule 3 of the Supplementary Rules for Class 

Arbitration places the responsibility of construing the arbitration provision with respect to 

permissibility of class arbitration before the arbitrator. Because these rules are a fundamental 

part of the contract of the parties to arbitrate, I conclude that by contract the parties have 

authorized the arbitrator to resolve the issue of whether class arbitration is provided for in the 

arbitration agreement. 

Does the Arbitration Agreement permit class arbitration? Class arbitration is a matter of 

consent. "An arbitrator may employ class procedures only if the parties have authorized 

them. (See Stolt-Nielsen S. A. v. Animal Feeds Int'l Corp., 559 U.S. 662, 684, 130 S. Ct. 

1758, 176 L. Ed. 2d 605 (2010)." cited in Oxford Health Plans LLC v. Sutter, 133 S.Ct. 

2064, 2066 (2013)). The resolution of this question then starts and ends by construing 

the arbitration agreement and determining the intent of the parties as evidenced by the 

language that they used to express their agreement. 

The arbitration agreement is set forth in Section 4.3 of the Sales Agreement: 

"Any controversy or claim arising out of or relating to this Agreement or Your purchase 

of the Property shall be finally settled by arbitration administered by the American 

Arbitration association in accordance with its Arbitration Rules for the Real Estate 

Industry and judgment on the award rendered by the arbitrator may be entered in any 

court having jurisdiction thereof. The arbitration shall take place in Beaufort County, 

South Carolina or at a place mutually agreed by both parties. 

After Closing, every controversy or claim arising out of or relating to this Agreement, or 

the breach thereof shall be settled by binding arbitration as provided by the South 

Carolina Uniform Arbitration Act. The Act is found at South Carolina Code Section 15

48-10 et seq. The rules of the American Arbitration (AAA), published for construction 

industry arbitrations, shall govern the arbitration proceeding and the method of 

appointment of the arbitrator. The arbitration shall take place in Beaufort County or at a 

place mutually agreed upon by the parties. 

9:14-cv-01877-PMD     Date Filed 03/20/15    Entry Number 58-1     Page 4 of 7



Judgment upon any award rendered by arbitration may be entered in any court 

having jurisdiction over the matter. The cost of the arbitrator(s) shall be borne 

equally by the Purchaser and Seller. Any party to this Agreement may bring 

action, including a summary or expedited proceeding to compel arbitration of any 

court having jurisdiction over such action and the prevailing party in any such 

action and in any arbitration shall be entitled to recover attorney fees and costs 

which shall be determined and awarded by the arbitrators." 

In Stolt-Nielsen, the parties stipulated before the Court that the parties' agreement 

was silent on class arbitration and that silence meant they had no agreement on the issue 

of class arbitration. By contrast in Oxford Health Plans LLC v. Sutter, both parties 

agreed that there was an agreement on class arbitration, but they disagreed as to what that 

agreement was. The case before us is like Oxford Health, a dispute as to whether the 

parties intended for their arbitration agreement to cover class arbitration. Again, this is a 

matter in the first and last instance of contract interpretation. In interpreting the 

arbitration agreement, we look to common law principles of contract interpretation and 

the parties' choice of law provisions. Section 5.4.4 of the Sales Agreement designates 

South Carolina law as the law governing the Contract. South Carolina law, of course, 

must embrace federal law, and thus the Federal Arbitration Act applies to this matter. 

The arbitrator's task is made clear by Stolt Nielsen and Oxford Health. The arbitrator is 

to interpret the arbitration clause to give effect to the parties' intention as expressed in 

their written agreement. 

A close reading of Section 4.3 reveals that the parties' arbitration agreement 

contemplates two distinct and separate kinds of arbitration determined by the point in 

time when the demand for arbitration is filed. 
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The first paragraph calls for arbitration conducted under the Real Estate Industry 

Rules. This provision applies to "Any controversy or claim arising out of or relating to 

this Agreement or Your purchase of the Property." Further arbitration under this 

paragraph does not contemplate reference to the South Carolina Arbitration Act. 

The second paragraph is distinctly different. It says: "After Closing, every 

controversy or claim arising out of or relating to this Agreement, or the breach thereof 

shall be settled by binding arbitration as provided by the South Carolina Uniform 

Arbitration Act." Under this paragraph arbitration is to be conducted not under the Real 

Estate Industry rules (as provided in the first paragraph), but under the Construction 

Industry rules. And, as noted, arbitration under paragraph one does not incorporate the 

South Carolina Arbitration Act as part of the arbitration process, but the after closing 

arbitration specifically incorporates the South Carolina Arbitration Act. 

The case before us is brought after Closing. Therefore, we look to the second 

paragraph. The intent of that paragraph is clear and unambiguous. It requires arbitration 

of "every controversy or claim arising out of or relating to this Agreement." There is no 

language in this provision that indicates that the parties intended to exclude class 

arbitration. I conclude that "every controversy or claim" expressed the intent of the 

parties to include class arbitration. The "after Closing" paragraph omits the language 

relating to "Your purchase of the Property" that is found in the first paragraph. 

Respondents argued vigorously in their brief that this language was meant to indicate that 

arbitration was meant to be bilateral. However, that language was omitted from the 

scope of the arbitration provision of paragraph 2. In order to give effect to every 

provision of the agreement, we must infer that the change in the language was deliberate 

and intentional. Again, the language of paragraph two is clear. It applies to every 

controversy or claim. "Every" means it includes class arbitration. 
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Because this language is clear and unambiguous, we need not address the question 

of to what extent the South Carolina Arbitration Act applies in this case. Neither party 

has suggested that the application of the South Carolina Arbitration Act would result in a 

different result than I have reached using contract interpretation principles. 

On a final note, Justice Alito in his concurring opinion in Oxford Health expressed 

concern about forcing other consumers who are not currently parties to arbitrate their 

claims. Justice Alito expressed reservations about relying solely on "opt-out" provisions 

to determine composition of class. However, we believe this is a concern best raised and 

addressed under the Supplemental Rule 4 process that determines whether a class should 

be certified, and if so, who are the appropriate members of that class. It is through that 

process that we can insure that only those parties who voluntarily assent to participate in 

arbitration will be included in the event a class should be certified. 

In conclusion, I find that the arbitration agreement of the parties encompasses their 

intended agreement that every controversy arising out of or relating to the Sales 

Agreement, includes class arbitration. 

In accordance with Rule 3, further action in this matter is stayed for a period of 30 

days to permit either party to seek judicial review of this interim Partial Award. Counsel 

for the parties are instructed to notify the AAA case manager at the end of such 30 day 

period of the status of any such request for judicial review. 

Awarded this 22st day of December, 2014. 
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Opinion

 [*869]  DIAZ, Circuit Judge:

Roger and Mary Jo Carlson signed a sales agreement 
with PulteGroup, Inc. and its subsidiary Del Webb 
Communities, Inc. (together, "Pulte") for the purchase of 
a lot and construction of a home in Hilton Head, South 
Carolina. The agreement contained an arbitration 
clause. This appeal stems from the Carlsons' attempt to 
arbitrate class-action [**2]  claims against Pulte under 
the agreement, and Pulte's efforts to limit arbitration to 
the claims between the three parties. The district court 
held that the availability of class arbitration under an 
arbitration agreement is a procedural question for the 
arbitrator to decide, rather than a question for the court.

Because the primary goal in enforcing an arbitration 
agreement is to discern and honor party intent, and 
because of the fundamental differences between 
bilateral and class arbitration—which change the nature 
of arbitration altogether—we hold that HN1[ ] whether 
parties agree to class arbitration is a gateway question 
for the court. Accordingly, we reverse the district court's 
order denying Pulte's motion for partial summary 
judgment, vacate the judgment dismissing Pulte's 
petition, and remand the case for the district court to 
determine whether the arbitration clause permits class 
arbitration.

I.

The relevant facts are not in dispute. The Carlsons 
signed the sales agreement at issue in March of 2002. 
Section 4.3 of the agreement contains an arbitration 
clause that, in relevant part, states:

Any controversy or claim arising out of or relating to 
this Agreement or Your purchase of the Property 
shall [**3]  be finally settled by arbitration . . . .
After Closing, every controversy or claim arising out 
of or relating to this Agreement, or the breach 
thereof shall be settled by binding arbitration as 
provided by the South Carolina Uniform Arbitration 
Act. . . . The rules of the American Arbitration 
Association (AAA), published for construction 
industry arbitrations, shall govern the arbitration 
proceeding and the method of appointment of the 
arbitrator.
. . . .
Any party to this Agreement may bring action . . . to 
compel arbitration . . . .

J.A. 34-35.

In September 2008, the Carlsons filed suit in South 
Carolina state court against Pulte and two other parties. 
The complaint raised several claims, all regarding 
alleged construction defects. The Carlsons later moved 
to amend their complaint to add class-action allegations 
because their lawsuit was one of approximately 140 like 
cases pending against Pulte. The state court granted 
the motion over Pulte's objection.

Pulte then moved to dismiss the amended complaint, or 
in the alternative, to compel bilateral arbitration of the 
Carlsons' claims. The state court denied both motions, 
but the South Carolina Court of Appeals reversed, 
finding the Carlsons' [**4]  claims subject to arbitration 
under the sales agreement with Pulte. Carlson v. S.C. 
State Plastering, LLC, 404 S.C. 250, 743 S.E.2d 868, 
875 (S.C. Ct. App. 2013).

The Carlsons subsequently filed a demand for 
arbitration with the American Arbitration Association 
(AAA). Their demand sought class arbitration and class 
 [*870]  certification, and set the claim amount at 
$75,000 "until such time as the Class is certified." J.A. 
86. The class size, as identified in the demand for 
arbitration and attached amended complaint, accounts 
for approximately 2,000 homes—significantly more than 
the 140 or so similar claims pending against Pulte when 
the Carlsons moved to proceed as a class.

On May 6, 2014, the AAA manager held a conference 
call with the Carlsons and Pulte. During the call, the 
manager notified the parties that the arbitrator would 
decide whether the sales agreement permits class 
arbitration.

Three days later, Pulte filed in federal court a Petition 
and Complaint to Compel Bilateral Arbitration ("Petition") 
under § 4 of the Federal Arbitration Act (FAA), 9 U.S.C. 
§ 1 et seq. As relevant here, Pulte argued that whether 
the sales agreement authorizes class arbitration is a 
question of arbitrability for the court to determine—not a 
procedural question for the arbitrator. Pulte sought a 
declaratory judgment that [**5]  the parties did not agree 
to class arbitration.

Between May 2014 and March 2015, the parties filed 
several motions in the district court, including Pulte's 
motion for partial summary judgment that is the subject 
of this appeal. In the meantime, the arbitrator ruled that 
the sales agreement authorized class arbitration, but he 
stayed the matter for the resolution of the federal 
litigation. Subsequent motions in the district court and 
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this court resulted in a stay of the arbitration 
proceedings pending this appeal.

The district court denied Pulte's partial summary 
judgment motion and dismissed the Petition. Relying on 
the Supreme Court's plurality decision in Greentree 
Financial Corp. v. Bazzle, 539 U.S. 444, 123 S. Ct. 
2402, 156 L. Ed. 2d 414 (2003), and this court's 
unpublished decision in Davis v. ECPI College of 
Technology, L.C., 227 F. App'x 250 (4th Cir. 2007), the 
court reasoned that whether the arbitration clause 
permits class arbitration is a simple contract 
interpretation issue, and because the question 
"concerns the procedural arbitration mechanisms 
available to the Carlsons," the threshold inquiry is a 
question for the arbitrator rather than for the court. Del 
Webb Cmtys., Inc. v. Carlson, No. 9:14-cv-01877-SB, at 
7 (D.S.C. Mar. 25, 2015).

This appeal followed.

II.

HN2[ ] We review a district court's grant of summary 
judgment de novo. Thompson v. Aluminum Co. of Am., 
276 F.3d 651, 656 (4th Cir. 2002).

A.

We turn first to the Carlsons' contention [**6]  that we 
should dismiss the appeal—and that the district court 
should have dismissed the Petition—for lack of subject-
matter jurisdiction.

The Carlsons first challenge Pulte's assertion of 
diversity jurisdiction, contending that the amount-in-
controversy requirement is not met and that the parties 
are not geographically diverse. We, however, are 
satisfied that the district court had diversity jurisdiction.1 
HN3[ ] "In considering a suit to compel arbitration, the 
question of jurisdictional amount may be determined by 
reference to the possible award  [*871]  resulting from 
the requested arbitration." Delta Fin. Corp. v. Paul D. 
Comanduras & Assocs., 973 F.2d 301, 304 (4th Cir. 
1992). The Carlsons' amended complaint and demand 
for arbitration, together, provide that the value of their 
individual claim is $75,000, plus treble damages and 
attorneys' fees, which satisfies the statutory floor. See 

1 The Carlsons complain [**7]  (incorrectly) that the district 
court never explained why it had jurisdiction over the Petition. 
During a hearing on July 8, 2014, the district court denied the 
Carlsons' motion to dismiss for lack of jurisdiction and 
explained the grounds for its ruling.

28 U.S.C. § 1332(a); Francis v. Allstate Ins. Co., 709 
F.3d 362, 368 (4th Cir. 2013) (stating that HN4[ ] 
attorneys' fees count towards the amount-in-controversy 
calculation when the contract provides for them); J.A. 40 
(providing in sales agreement that award of attorneys' 
fees goes to the prevailing party). Moreover, the parties 
are completely diverse, as the Carlsons are South 
Carolina citizens, and the Pulte parties are Michigan 
and Arizona citizens. See 28 U.S.C. § 1332(a)(1); Home 
Buyers Warranty Corp. v. Hanna, 750 F.3d 427, 433 
(4th Cir. 2014).

The Carlsons, however, resist this conclusion on the 
ground that South Carolina State Plastering, LLC 
("SCSP"), a defendant named in the original state court 
complaint, is a South Carolina citizen. But SCSP is not a 
party to the federal proceedings, and its citizenship is 
therefore irrelevant. Further, SCSP did not agree to 
arbitrate with the Carlsons and is not a party to the 
underlying arbitration. See Moses H. Cone Mem'l Hosp. 
v. Mercury Constr. Corp., 460 U.S. 1, 20, 103 S. Ct. 
927, 74 L. Ed. 2d 765 (1983) (calling for piecemeal 
resolution in different forums of a dispute when the 
plaintiff has an arbitration agreement with some 
defendants and not others because "an arbitration 
agreement must be enforced notwithstanding the 
presence of other persons who are parties to the 
underlying dispute but not to the arbitration agreement").

We also conclude that the district court had jurisdiction 
under HN5[ ] the Class Action Fairness Act of 2005 
(CAFA), which provides that a district court has original 
jurisdiction over class actions with an amount [**8]  in 
controversy greater than $5,000,000 and in which "any 
member of a class of plaintiffs is a citizen of a State 
different from any defendant." 28 U.S.C. § 
1332(d)(2)(A). HN6[ ] To determine federal jurisdiction 
over an FAA § 4 petition, the court "may 'look through' 
[the] petition to determine whether it is predicated on an 
action that 'arises under' federal law." Vaden v. Discover 
Bank, 556 U.S. 49, 62, 129 S. Ct. 1262, 173 L. Ed. 2d 
206 (2009) (determining jurisdiction over a petition to 
compel arbitration of class-action claims); see also 9 
U.S.C. § 4 (providing that a petition to compel arbitration 
is proper in federal court when the court "would have 
jurisdiction under title 28 . . . of a suit arising out of the 
controversy between the parties").

Jurisdiction under CAFA, then, depends on the 
underlying substantive controversy—here, the putative 
class action. And in "looking through" Pulte's FAA 
petition, we find federal jurisdiction would be proper. 
Vaden, 556 U.S. at 62. As discussed, Pulte and the 

817 F.3d 867, *870; 2016 U.S. App. LEXIS 5700, **5



Carlsons are completely diverse, and the Carlsons have 
made class-action allegations.2 Although Pulte seeks 
only bilateral arbitration, the substantive matter currently 
in arbitration has an amount in controversy exceeding 
$5,000,000: the amended complaint attached to the 
Carlsons' demand for arbitration  [*872]  alleged claims 
"encompass[ing] thousands of [**9]  houses," and the 
demand for arbitration valued the Carlsons' claim alone 
at $75,000, J.A. 4.

Next, the Carlsons assert that the Rooker—Feldman 
doctrine precludes federal jurisdiction over the matter 
because the issues presented in the Petition and on 
appeal were decided by the state courts. HN7[ ] Under 
Rooker—Feldman, only the U.S. Supreme Court may 
review state court final judgments; a federal district court 
has no such authority. D.C. Ct. of App. v. Feldman, 460 
U.S. 462, 482, 103 S. Ct. 1303, 75 L. Ed. 2d 206 (1983); 
Rooker v. Fid. Trust Co., 263 U.S. 413, 416, 44 S. Ct. 
149, 68 L. Ed. 362 (1923). But the Supreme Court has 
since clarified—after we and several of our sister circuits 
interpreted the Rooker—Feldman doctrine broadly—that 
the doctrine "applies only when the loser in state court 
files suit in federal district court seeking redress for an 
injury allegedly caused by the [**10]  state court's 
decision itself." Davani v. Va. Dep't of Transp., 434 F.3d 
712, 713 (4th Cir. 2006) (citing Exxon Mobil Corp. v. 
Saudi Basic Indus. Corp., 544 U.S. 280, 125 S. Ct. 
1517, 161 L. Ed. 2d 454 (2005)). Here, Pulte is not the 
state-court loser; when Pulte moved to compel 
arbitration in state court, the motion was ultimately 
granted. Moreover, the Petition does not challenge the 
state court decision. Rather, it disputes the availability of 
class arbitration under the sales agreement and the 
proper forum for deciding that issue, questions that were 
never litigated in the state court.3

Last, the Carlsons argue that Pulte cannot establish 

2 Again relying on SCSP's South Carolina citizenship, the 
Carlsons urge that the district court should have dismissed the 
Petition under an exception to CAFA, which requires district 
courts to decline to exercise jurisdiction over a class action "in 
which . . . at least [one] defendant is a defendant . . . who is a 
citizen of the State in which the action was originally filed [i.e., 
South Carolina]." 28 U.S.C. § 1332(d)(4)(A)(i)(II)(cc). As 
discussed, SCSP's citizenship is immaterial to the underlying 
arbitration.

3 We reject the Carlsons' assertion that these questions were 
decided by the South Carolina Court of Appeals. That court 
found that the claims alleged by the Carlsons in their 
complaint should be arbitrated, but it said nothing about the 
issue of class-wide arbitration.

federal subject-matter jurisdiction through the FAA. 
Pulte, however, has never contended that the district 
court had federal question jurisdiction based on the 
FAA, acknowledging, as it must, that HN8[ ] the FAA 
"does not create any independent federal-question 
jurisdiction" but rather only permits the federal district 
court to compel arbitration when the court "would have 
jurisdiction over a suit on the underlying dispute," 
through "diversity of citizenship [**11]  or some other 
independent basis." Moses H. Cone, 460 U.S. at 25 
n.32.

At oral argument, the Carlsons pressed the purported 
jurisdictional defect, arguing for the first time that Pulte 
is not an aggrieved party under the FAA because the 
statute provides a remedy only where a party is 
"aggrieved by the alleged failure, neglect, or refusal of 
another to arbitrate under a written agreement for 
arbitration." 9 U.S.C. § 4. The Carlsons' contention, 
however, does not implicate the district court's subject-
matter jurisdiction. Rather, it is a question of statutory 
standing, Discover Bank v. Vaden, 489 F.3d 594, 607 
n.20 (4th Cir. 2007), overruled on other grounds by 556 
U.S. 49, 129 S. Ct. 1262, 173 L. Ed. 2d 206 (2009), 
which the Carlsons waived by failing to raise the point in 
the district court, see, e.g., Merrimon v. Unum Life Ins. 
Co. of Am., 758 F.3d 46, 53 n.3 (1st Cir. 2014) (HN9[ ] 
"[A]rguments based on statutory standing, unlike 
arguments based on constitutional standing, are 
waivable.").

In any case, Pulte has statutory standing. HN10[ ] The 
"central or 'primary' purpose of the FAA is to ensure that 
'private agreements to arbitrate are enforced according 
to their terms,'" and a party may not be forced to submit 
to class arbitration absent express agreement. Stolt-
Nielsen S.A. v. AnimalFeeds Int'l Corp., 559 U.S. 662, 
682, 684,  [*873]  130 S. Ct. 1758, 176 L. Ed. 2d 605 
(2010) (quoting Volt Info. Scis., Inc. v. Bd. of Trustees of 
Leland Stanford Junior Univ., 489 U.S. 468, 479, 109 S. 
Ct. 1248, 103 L. Ed. 2d 488 (1989)). Here, Pulte is 
sufficiently aggrieved under § 4 by the alleged refusal of 
the Carlsons to arbitrate bilaterally, as required under 
the written agreement. Cf. Puleo v. Chase Bank USA, 
N.A., 605 F.3d 172, 181 (3d Cir. 2010) (en banc) 
(rejecting [**12]  appellants' non-arbitrability argument 
that they "are amenable to arbitration in the abstract" 
because "a district court does not issue an order 
compelling arbitration in the abstract[; r]ather, . . . § 4 of 
the FAA 'confers only the right to obtain an order 
directing that "arbitration proceed in the manner 
provided for in [the parties'] agreement"'" (alteration in 
original) (quoting Volt, 489 U.S. at 475)).
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Accordingly, we deny the Carlsons' request that we 
dismiss the appeal for lack of subject matter jurisdiction.

B.

The district court denied Pulte's motion for partial 
summary judgment, concluding that the inquiry—
whether an arbitration clause permits class arbitration—
is procedural and therefore for the arbitrator. We 
disagree and hold that HN11[ ] whether an arbitration 
clause permits class arbitration is a gateway question of 
arbitrability for the court.

HN12[ ] Under the FAA, arbitration agreements are 
"valid, irrevocable, and enforceable, save upon such 
grounds as exist at law or in equity for the revocation of 
any contract." 9 U.S.C. § 2. Despite this "liberal . . . . 
federal policy favoring arbitration," Moses H. Cone, 460 
U.S. at 24, the FAA seeks to enforce arbitration 
agreements "in the manner provided for in such 
agreement," § 4; see Stolt-Nielsen, 559 U.S. at 682.

The Supreme Court has reiterated [**13]  the 
contractual nature of arbitration agreements, careful to 
avoid forcing parties to resolve their disputes through 
means not intended at the time of contract formation. 
E.g., Stolt-Nielsen, 559 U.S. at 681 (HN13[ ] "[T]he 
FAA imposes certain rules of fundamental importance, 
including the basic precept that arbitration 'is a matter of 
consent, not coercion.'" (quoting Volt, 489 U.S. at 479)); 
Howsam v. Dean Witter Reynolds, Inc., 537 U.S. 79, 83, 
123 S. Ct. 588, 154 L. Ed. 2d 491 (2002) ("[A]rbitration 
is a matter of contract and a party cannot be required to 
submit to arbitration any dispute which he has not 
agreed so to submit." (quoting United Steelworkers of 
Am. v. Warrior & Gulf Nav. Co., 363 U.S. 574, 582, 80 
S. Ct. 1347, 4 L. Ed. 2d 1409 (1960))); First Options of 
Chi., Inc. v. Kaplan, 514 U.S. 938, 945, 115 S. Ct. 1920, 
131 L. Ed. 2d 985 (1995) ("[A] party can be forced to 
arbitrate only those issues it specifically has agreed to 
submit to arbitration . . . .").

Advancing the prioritization of party intent in arbitration 
agreements, the Supreme Court has identified HN14[ ] 
two categories of threshold questions—procedural 
questions for the arbitrator, and questions of arbitrability 
for the court. See Howsam, 537 U.S. at 83-84. 
Procedural questions arise once the obligation to 
arbitrate a matter is established, and may include such 
issues as the application of statutes of limitations, notice 
requirements, laches, and estoppel. See id. at 85; see 
also John Wiley & Sons, Inc. v. Livingston, 376 U.S. 
543, 557, 84 S. Ct. 909, 11 L. Ed. 2d 898 (1964) ("Once 

it is determined . . . that the parties are obligated to 
submit the subject matter of a dispute to arbitration, 
'procedural' questions which [**14]  grow out of the 
dispute and bear on its final disposition should be left to 
the arbitrator."). The  [*874]  Court has explained that 
these are questions for the arbitrator not only because 
the "parties would likely expect that an arbitrator would 
decide [them]," Howsam, 537 U.S. at 84, but also 
because the questions do not present any legal 
challenge to the arbitrator's underlying power, see AT&T 
Techs., Inc. v. Commc'ns Workers of Am., 475 U.S. 
643, 648-49, 106 S. Ct. 1415, 89 L. Ed. 2d 648 (1986); 
United Steelworkers, 363 U.S. at 582-83.

HN15[ ] Questions of arbitrability, on the other hand, 
are something else entirely. When the answer to a 
question "determine[s] whether the underlying 
controversy will proceed to arbitration on the merits," 
that question necessarily falls within the "narrow 
circumstance[s]" of arbitrable issues for the court to 
decide. Howsam, 537 U.S. at 83; see also Rent-A-
Center, W., Inc. v. Jackson, 561 U.S. 63, 78, 130 S. Ct. 
2772, 177 L. Ed. 2d 403 (2010) ("'[Q]uestion[s] of 
arbitrability' thus include questions regarding the 
existence of a legally binding and valid arbitration 
agreement, as well as questions regarding the scope of 
a concededly binding arbitration agreement." 
(alterations in original)).

The Supreme Court has not conclusively told us who 
gets to decide whether an arbitration agreement 
provides for class arbitration, but the Court has provided 
some guidance. First, although a plurality of the Court in 
Green Tree Financial Corp. v. Bazzle found that the 
issue was a procedural one [**15]  for the arbitrator, 539 
U.S. at 452-53, the Court's treatment of Bazzle in 
subsequent decisions has effectively disavowed that 
rationale, see Oxford Health Plans LLC v. Sutter, 133 S. 
Ct. 2064, 2068, 186 L. Ed. 2d 113 & n.2 (2013) 
(explaining the high bar for overturning an arbitrator's 
decision on the grounds that he exceeded his powers, 
but stating, "We would face a different issue if [the 
petitioner] had argued below that the availability of class 
arbitration is a so-called 'question of arbitrability.' Those 
questions . . . are presumptively for courts to decide."); 
Stolt-Nielsen, 559 U.S. at 680 ("Unfortunately, the 
opinions in Bazzle appear to have baffled the parties in 
this case . . . . [T]he parties appear to have believed that 
the judgment in Bazzle requires an arbitrator, not a 
court, to decide whether a contract permits class 
arbitration. In fact, however, only the plurality decided 
that question." (emphasis added) (citation omitted)).
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Second, the Court over several decades has crafted 
legal rules regarding the interpretation of arbitration 
agreements, which, together, demonstrate that the issue 
presented here is one of arbitrability. To begin 
with,HN16[ ]  it is well established that whether the 
parties have submitted a particular dispute to arbitration 
is "undeniably an issue for judicial determination[] 
[u]nless the parties [**16]  clearly and unmistakably 
provide otherwise." AT&T Techs., 475 U.S. at 649; see 
also John Wiley, 376 U.S. at 547 ("[W]hether or not [a 
party] [i]s bound to arbitrate, as well as what issues it 
must arbitrate, is a matter to be determined by the Court 
on the basis of the contract entered into by the parties." 
(quoting Atkinson v. Sinclair Ref. Co., 370 U.S. 238, 
241, 82 S. Ct. 1318, 8 L. Ed. 2d 462 (1962))).

In First Options of Chicago, Inc. v. Kaplan, the Court 
extended this rule to the determination of who has the 
primary power—the arbitrator or the court—to decide 
whether the parties delegated a question of arbitrability 
to arbitration, stating thatHN17[ ]  "[c]ourts should not 
assume that the parties agreed to arbitrate arbitrability" 
absent "'clea[r] and unmistakabl[e]' evidence." 514 U.S. 
at 944  [*875]  (alterations in original) (quoting AT&T 
Techs., 475 U.S. at 649).

The Court in Stolt-Nielsen S.A. v. AnimalFeeds 
International Corp. took its refusal to "'force unwilling 
parties to arbitrate' contrary to their expectations" one 
step further. 559 U.S. at 686 (quoting First Options, 514 
U.S. at 945). There, it announced a rule for determining 
whether an arbitration agreement permits class 
arbitration. The Court found that HN18[ ] "class-action 
arbitration changes the nature of arbitration to such a 
degree that it cannot be presumed the parties 
consented to it by simply agreeing to submit their 
disputes to an arbitrator." Id. at 685. Rather, the Court 
held that parties cannot be forced [**17]  to arbitrate on 
a class-wide basis absent "a contractual basis for 
concluding that the party agreed to do so." Id. at 684.

The evolution of the Court's cases are but a short step 
away from the conclusion that whether an arbitration 
agreement authorizes class arbitration presents a 
question as to the arbitrator's inherent power, which 
requires judicial review. In that regard, the Court has 
highlighted the significant distinctions between class 
and bilateral arbitration, and these fundamental 
differences confirm that whether an agreement 
authorizes the former is a question of arbitrability.

When parties agree to forgo their right to litigate in the 
courts and in favor of private dispute resolution, they 

expect the benefits flowing from that decision: less 
rigorous procedural formalities, lower costs, privacy and 
confidentiality, greater efficiency, specialized 
adjudicators, and—for the most part—finality. These 
benefits, however, are dramatically upended in class 
arbitration, which brings with it higher risks for 
defendants. See Stolt-Nielsen, 559 U.S. at 686-87 
(contrasting the high stakes of class-action arbitration 
with its limited scope of judicial review).

In litigation, certification decisions may be appealed on 
both an interlocutory [**18]  basis and after a final 
judgment, and the appellate court reviews questions of 
law de novo and factual findings for clear error. E.g., 
Teamsters Local 445 Freight Div. Pension Fund v. 
Bombardier Inc., 546 F.3d 196, 201 (2d Cir. 2008). 
HN19[ ] The FAA, however, provides very limited 
grounds for vacating an arbitration award. See 9 U.S.C. 
§ 10 (providing grounds, such as: an award "procured 
by corruption, fraud, or undue means;" and when the 
arbitrator evidences "partiality or corruption," is "guilty of 
misconduct" or "other misbehavior" that prejudices the 
party's rights, or "exceed[s] [his or her] powers"). A 
reviewing court's ability to modify or correct an award is 
similarly cabined. See 9 U.S.C. § 11. And the FAA has 
been interpreted to prohibit parties from contractually 
expanding the scope of judicial review. See Hall St. 
Assocs., L.L.C. v. Mattel, Inc., 552 U.S. 576, 128 S. Ct. 
1396, 170 L. Ed. 2d 254 (2008).

As a result, "[t]he absence of multilayered review" in 
arbitration "makes it more likely that errors will go 
uncorrected." AT&T Mobility LLC v. Concepcion, 563 
U.S. 333, 350, 131 S. Ct. 1740, 179 L. Ed. 2d 742 
(2011). This is a cost that "[d]efendants are willing to 
accept" in bilateral arbitration "since [the errors'] impact 
is limited to the size of individual disputes, and 
presumably outweighed by savings from avoiding the 
courts." Id. But "bet[ting] the company" without effective 
judicial review is a cost of class arbitration that 
defendants would not lightly accept. Id. at 351.

Moreover, in bilateral arbitration, the lack of 
rigorous [**19]  procedural rules greatly increases the 
speed and lowers the cost of  [*876]  the dispute 
resolution, but in class arbitration, procedural formality is 
required, reducing—or eliminating altogether—these 
advantages. This is because the arbitrator must 
determine, before ruling on the merits, whether to certify 
the class, whether the named parties satisfy mandatory 
standards of representation and commonality, how 
discovery will function, and how to bind absent class 
members. Concepcion, 563 U.S. at 348-49. In turn, 

817 F.3d 867, *874; 2016 U.S. App. LEXIS 5700, **15



costs and time increase. See id. (finding that the 
average bilateral arbitration begun between January 
and August 2007 reached a final disposition in four-to-
six months, whereas none of the class arbitrations 
initiated as of September 2009 had resulted in a final 
merits award, and the average time from filing to 
resolution—through settlement, withdrawal, or 
dismissal, not judgment on the merits—was 630 days).

It is not surprising then that those circuit courts to have 
considered the question have concluded that, "unless 
the parties clearly and unmistakably provide otherwise," 
whether an arbitration agreement permits class 
arbitration is a question of arbitrability for the court. 
Reed Elsevier, Inc. ex rel. LexisNexis Div. v. Crockett, 
734 F.3d 594, 597-99 (6th Cir. 2013) (quoting Howsam, 
537 U.S. at 83) (reasoning that the Supreme [**20]  
Court "has given every indication, short of an outright 
holding, that classwide arbitrability is a gateway 
question" for the court, and focusing on Stolt-Nielsen 
and Concepcion's observations of the fundamental 
differences between bilateral and class arbitration); see 
also Opalinski v. Robert Half Int'l Inc., 761 F.3d 326, 
331-34, 335-36 (3d Cir. 2014) (finding that the Supreme 
Court had "cast doubt" on the Bazzle plurality, and that 
an agreement's authorization of class arbitration 
implicates both whose claims and the type of 
controversy an arbitrator may resolve).

Leaving the question of class arbitration for the court 
also flows logically from our own cases. In Central West 
Virginia Energy, Inc. v. Bayer Cropscience LP, for 
example, we stated (albeit in dicta) that "consent to 
class arbitration did not fall within [the] category of 
'procedural' questions . . . . because the class-action 
construct wreaks 'fundamental changes' on the 'nature 
of arbitration.'" 645 F.3d 267, 274-75 (4th Cir. 2011) 
(quoting Stolt-Nielsen, 559 U.S. at 685-86). Since then, 
at least two district judges in this circuit have held that 
whether an agreement permits class arbitration is a 
question of arbitrability for the court. See Chesapeake 
Appalachia, LLC v. Suppa, 91 F. Supp. 3d 853, 861 
(N.D.W. Va. 2015); Bird v. Turner, No. 5:14CV97, 2015 
U.S. Dist. LEXIS 116057, *22 (N.D.W. Va. Sept. 1, 
2015).

A review of the kinds of disputes we have found to be 
procedural in nature shows that our decision [**21]  
today aligns with circuit precedent. E.g., Bayer 
Cropscience, 645 F.3d at 274 (whether an arbitration 
panel in Richmond, Virginia, or in Charleston, West 
Virginia, should resolve the dispute); Dockser v. 
Schwartzberg, 433 F.3d 421 (4th Cir. 2006) (the 

question of the number of arbitrators); Durham Cty. v. 
Richards & Assocs., 742 F.2d 811 (4th Cir. 1984) 
(limitations period expressed in arbitration agreement 
raised as defense to arbitration); In re Mercury Constr. 
Corp., 656 F.2d 933 (4th Cir. 1981) (en banc) (whether 
untimeliness, waiver, or laches were for the arbitrator or 
court's determination), aff'd sub nom. Moses H. Cone 
Mem'l Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 103 
S. Ct. 927, 74 L. Ed. 2d 765.

Most notably, these decisions do not challenge the 
underlying agreement to submit the dispute to 
arbitration. See Marrowbone Dev. Co. v. Dist. 17, United 
 [*877]  Mine Workers of Am., 147 F.3d 296, 300 (4th 
Cir. 1998) ("[T]he court decides, as issues of contract 
law, the threshold questions of whether a party is 
contractually bound to arbitrate and whether, if so 
bound, the arbitration provision's scope makes the issue 
in dispute arbitrable."). Further, we have made clear that 
the scope of arbitrability itself is not an issue 
presumptively for the arbitrator to decide. See Va. 
Carolina Tools, Inc. v. Int'l Tool Supply, Inc., 984 F.2d 
113, 117 (4th Cir. 1993) (finding both that "except as 
clearly and unmistakably indicated in their contract, the 
parties d[o] not intend to commit the very issue of the 
scope of arbitrability itself to arbitration," and that "the 
typical, broad arbitration clause" does not meet that 
standard).

In reaching its contrary result, the district court [**22]  
relied on our unpublished decision in Davis v. ECPI 
College of Technology, L.C., 227 F. App'x 250 (4th Cir. 
2007). There, we found that "[t]he question of 'what kind 
of arbitration proceedings' are required under the 
arbitration clause is not a gateway issue for a court to 
decide." Id. at 253. But Davis was decided before Stolt-
Nielsen, Concepcion, and Oxford Health Plans, and 
relied exclusively on the plurality in Bazzle. Given the 
thin reed that is now Bazzle, we decline to follow our 
unpublished precedent.

III.

In this case, the parties did not unmistakably provide 
that the arbitrator would decide whether their agreement 
authorizes class arbitration. In fact, the sales agreement 
says nothing at all about the subject. Accordingly, the 
district court erred in concluding that the question was a 
procedural one for the arbitrator. We therefore reverse 
the district court's order denying Pulte's motion for 
partial summary judgment, vacate the judgment 
dismissing the Petition, and remand for further 
proceedings. On remand, the district court shall 
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determine whether the parties agreed to class 
arbitration.

REVERSED, VACATED, AND REMANDED

End of Document
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF SOUTH CAROLINA 

BEAUFORT DIVISION 
 

Del Webb Communities, Inc.   )   
and PulteGroup, Inc.,    ) 

)       C.A. No.: 9:14-cv-1877-PMD  
Plaintiffs/Petitioners,  )  

 )          
v.     )             ORDER 

 )   
Roger F. Carlson and Mary Jo Carlson,  )                   
      )                      
  Defendants/Respondents. ) 
      ) 
 
 This matter is before the Court on Plaintiffs/Petitioners’ (collectively “Del Webb”) 

motion to vacate (ECF No. 91), motion for summary judgment (ECF No. 92), and motion to 

strike (ECF No. 108).  For the reasons set forth herein, Del Webb’s motions to vacate and for 

summary judgment are granted.  Del Webb’s motion to strike is denied.   

BACKGROUND1  

 This action arises out of a state-court lawsuit concerning alleged faulty construction of a 

residence in Beaufort County.  Del Webb has filed a petition and complaint in this Court seeking 

to compel bilateral arbitration of the claims raised in the state-court case.  That petition stems 

from an arbitration provision contained in the home sales agreement that Del Webb entered into 

with Defendants/Respondents (“the Carlsons”).   

DISCUSSION 

 The Court will first address Del Webb’s motion to vacate, followed by Del Webb’s 

motion for summary judgment and motion to strike.  Despite the Carlsons’ arguments to the 

contrary, including their argument that the Fourth Circuit intended for the Court to review the 

                                                           
1.     The Fourth Circuit fully recounted the relevant procedural history of this case in Del Webb Communities, Inc. 
v. Carlson, 817 F.3d 867 (2016).  All subsequent filings may be found on PACER. 
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arbitrator’s clause construction award subject to the FAA’s usual standard, the outcome of Del 

Webb’s motion to vacate is pre-ordained by the Fourth Circuit’s ruling.  In its opinion, the 

Fourth Circuit held that “whether an arbitration clause permits class arbitration is a gateway 

question of arbitrability for the court.”  Del Webb Cmtys., Inc. v. Carlson, 817 F.3d 867, 873 (4th 

Cir. 2016).  In fact, the Fourth Circuit specifically stated that “[o]n remand, the district court 

shall determine whether the parties agreed to class arbitration.”  Id. at 877.  The Carlsons argue 

the Fourth Circuit’s opinion contemplates that the Court would first conduct its ordinary review 

of the arbitrator’s decision subject to the Federal Arbitration Act’s (“FAA”) extremely limited 

grounds for vacating an arbitration award.  Under the Carlsons’ interpretation, the Court would 

advance to the arbitrability question only if it first vacated the arbitrator’s decision on one of 

those grounds.  Not so.  As quoted above, the Fourth Circuit made crystal clear that the 

arbitrability question is for the Court, not the arbitrator.  Accordingly, the Court must grant Del 

Webb’s motion to vacate and determine whether arbitration will proceed on a bilateral or class 

basis.     

 Del Webb argues that the plain language of the sales agreement is written in bilateral 

terms, that the absence of any reference to class arbitration in the sales agreement precludes class 

treatment, and that class arbitration was never contemplated at the time the sales agreement was 

executed.  In opposition, the Carlsons argue that the agreement references the South Carolina 

Arbitration Act, that the agreement incorporates the American Arbitration Association’s 

(“AAA”) rules and any amendments thereto, that South Carolina favors class actions, that there 

is no waiver-of-class-action language in this contract, and that the differences in language 

between the pre-closing and the post-closing paragraphs of section 4.3 of the agreement 

demonstrate the parties’ intent to permit class arbitration post-closing.   
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 The Supreme Court has held that “a party may not be compelled under the FAA to submit 

to class arbitration unless there is a contractual basis for concluding that the party agreed to do 

so.”  Stolt–Nielsen, 559 U.S. at 684.   

An implicit agreement to authorize class-action arbitration . . . is not a term that 
the arbitrator may infer solely from the fact of the parties’ agreement to arbitrate.  
That is so because class-action arbitration changes the nature of arbitration to such 
a degree that it cannot be presumed the parties consented to it by simply agreeing 
to submit their disputes to an arbitrator.  
 

 Id. at 685.  Here, the parties’ agreement is silent on the question of class arbitration.  As such, 

the Court agrees with the Sixth Circuit’s conclusion in Crockett that “[t]he principal reason to 

conclude that this arbitration clause does not authorize classwide arbitration is that the clause 

nowhere mentions it.”  734 F.3d at 599.  Additionally, the arbitration clause at issue in Crockett 

was limited in scope to claims “arising from or in connection with this Order, as opposed to 

other customers’ orders.”  The same is true here.  The arbitration provision in the sales 

agreement provides that “[a]fter Closing, every controversy or claim arising out of or relating to 

this Agreement, or the breach thereof shall be settled by binding arbitration as provided by the 

South Carolina Uniform Arbitration Act.”  (Pet’rs’ Mot. Summ. J., Ex. 1, Sales Agreement, ECF 

No. 92-1, at 20 (emphasis added).)  Finally, as the Sixth Circuit recognized in Crockett, the 

AAA’s Supplemental Rules “expressly state that one should ‘not consider the existence of these 

Supplementary Rules, or any other AAA rules, to be a factor either in favor of or against 

permitting the arbitration to proceed on a class basis.’”  734 F.3d at 600.   

 Having considered the Carlsons’ arguments in their sur-reply and at the January 30, 2017 

hearing, the Court nonetheless concludes that the sales agreement provides for bilateral, rather 

than class, arbitration.  Accordingly, Del Webb’s motion to summary judgment must be granted.  
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Because the sur-reply makes no difference to the Court’s decision, the Court denies Del Webb’s 

motion to strike.2  

CONCLUSION 

For the foregoing reasons, it is ORDERED that Del Webb’s motion to vacate and motion 

for summary judgment are GRANTED and that its motion to strike is DENIED. 

AND IT IS SO ORDERED. 

 
February 1, 2017 
Charleston, South Carolina 
 

                                                           
2.      Before concluding, the Court states that it is concerned by the snark and sniping displayed by the lawyers on 
both sides of these Del Webb cases.  Such actions play no legitimate role in civil litigation.  See E. Scott Moïse, 
Don’t Be a Snark, S.C. Law., Jan. 2016, at 53–54.  It should not appear in any future submissions to this Court.  
Furthermore, the lawyers are instructed not to file correspondence with this Court.  In the event that the Court’s 
attention is required, the lawyers may file the appropriate motion after complying with Local Civil Rule 7.02 
(D.S.C.). 
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UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 17-1347

DEL WEBB COMMUNITIES, INC.; PULTEGROUP, INCORPORATED,
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2

PER CURIAM:

Roger and Mary Jo Carlson (“Carlsons”) appeal the district court’s order granting 

summary judgment to Del Webb Communities, Inc., and its parent company, PulteGroup 

(together “Pulte”).  We review the district court’s grant of summary judgment to Pulte de 

novo. Choice Hotels Int’l, Inc. v. Shiv Hosp., LLC, 491 F.3d 171, 176 (4th Cir. 2007).  We 

have considered the record and the Carlsons’ appellate arguments and affirm for the 

reasons cited by the district court.  Del Webb v. Carlson, No. 9:14-cv-01877-PMD (D.S.C. 

Feb. 1, 2017).  We dispense with oral argument because the facts and legal contentions are 

adequately presented in the materials before this court and argument would not aid the 

decisional process.

AFFIRMED

Appeal: 17-1347      Doc: 27            Filed: 10/13/2017      Pg: 2 of 2
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA

BEAUFORT DIVISION

Jacqueline L. Craft, Trustee of the Jacqueline )
L. Craft Trust U/T/D June 30, 1997, and )
Jacqueline L. Craft, individually, )

)
Plaintiff, ) Civil Action No. 9:15-5080

)
v. )

) ORDER
South Carolina State Plastering, LLC; Peter )
Conley; Del Webb Communities, Inc.; and )
Pulte Homes, Inc., )

)
Defendants. )

__________________________________________)

On May 10, 2016, this Court issued an order taking under advisement Plaintiff’s motion to

remand and granting the parties additional time to file supplemental briefs on the issue of whether

the local controversy exception to the Class Action Fairness Act of 2005 (“CAFA”) applies to this

case.  See 28 U.S.C. § 1332(d)(4)(A).  On June 9, 2016, Defendants Del Webb Communities, Inc.

and Pulte Homes, Inc. (collectively referred to as “the Pulte Defendants”) filed a supplemental

response in opposition to Plaintiff’s motion to remand, arguing that the local controversy exception

does not apply.  Plaintiff filed a supplemental reply on June 17, 2016, along with the supplemental

affidavit of legal assistant, Brittany A. Johnson (“Johnson”), arguing that the local controversy

exception does apply.  On July 1, 2016, the Pulte Defendants filed a supplemental sur-reply,

asserting that the second affidavit of Johnson is insufficient and again opposing Plaintiff’s motion

to remand.  

After review, and for the reasons set forth herein, the Court agrees with the Pulte Defendants

and finds that Plaintiff has failed to demonstrate that the local controversy exception applies. 
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Accordingly, the Court denies Plaintiff’s motion to remand.

BACKGROUND

Plaintiff, complaining of alleged stucco defects, commenced the above-captioned case in the

Beaufort County Court of Common Pleas on September 3, 2008.  The initial complaint contained

no class allegations to bring the case within the scope of CAFA and was not otherwise removable. 

In December of 2015, however, the state court granted Plaintiff’s motion to amend her complaint

to include class allegations.  In light of the new allegations, on December 22, 2015, the Pulte

Defendants removed the case to this Court pursuant to 28 U.S.C. §§ 1441, 1446, and 1453.  

The Pulte Defendants removed this case pursuant to CAFA and specifically argued in their

notice of removal that the Court should not decline to exercise jurisdiction under CAFA’s local

controversy or home state exceptions, as set forth in 28 U.S.C. §§ 1332(d)(4)(A) and 1332(d)(4)(B),

respectively.  On January 12, 2016, Plaintiff filed a motion to remand, asserting that the Court

should decline to exercise jurisdiction pursuant to the home state exception.  Then, in reply to the

Pulte Defendants’ response in opposition, Plaintiff raised the additional argument that the Court

should decline to exercise jurisdiction pursuant to the local controversy exception.  

In an order filed on May 10, 2016, the Court found that the home state exception does not

apply but took under advisement the issue of whether the local controversy exception applies and

granted the parties additional time to file supplemental briefs on the issue.1  

ANALYSIS

The Class Action Fairness Act of 2005 confers original jurisdiction of civil class actions

1  In the May 10 order, the Court also denied Plaintiff’s motion for entry of default and the
Pulte Defendants’ motion to strike.

2
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involving (1) an aggregate amount in controversy of at least $5,000,000; and (2) minimal diversity,

i.e., where at least one plaintiff and one defendant are citizens of different states.  28 U.S.C. §

1332(d)(2).  Importantly, however, CAFA includes several exceptions, including the local

controversy exception.  28 U.S.C. § 1332(d)(4)(A).  

I. The Local Controversy Exception

The local controversy exception provides that “[a] district court shall decline to exercise

jurisdiction” over a class where: (1) more than two-thirds of the members of the proposed class are

citizens of the forum state; (2) at least one defendant is a forum state defendant from whom

“significant relief” is sought and whose alleged conduct is a “significant basis” for the claims; (3)

the “principal injuries” resulting from the alleged conduct were incurred in the forum state; and (4)

no other class action asserting similar factual allegations has been filed against any of the defendants

in the preceding three years.  Id. (emphasis added).  As the Fourth Circuit remarked in Quicken

Loans Inc. v. Alig, 737 F.3d 950, 965-66 (4th Cir. 2013):

The legislative history demonstrates that the purpose of the local controversy
exception is to permit class actions with a truly local focus to remain in state court. 
See S. Rep. No. 109-14, at 38 (2005) (stating that a federal court should apply this
exception to a case identified as “a truly local controversy–a controversy that
uniquely affects a particular locality to the exclusion of all others”).  A court's
analysis for jurisdictional purposes should focus on whether the case is a “truly local
controversy” warranting remand or whether it is an “interstate class action[ ] . . .
involv[ing] more people, more money, and more interstate commerce” that Congress
intended to place in federal court.  Id. at 5, 38.  As this Court noted in McGraw:

CAFA does protect important federal interests in addressing state
abuses in interstate class actions.  It was enacted to prevent States
from keeping cases of national importance out of Federal court” and
making “judgments that impose their view of the law on other States
and bind the rights of the residents of those states.  It thus assures that
federal courts decide interstate cases of national importance.  But
CAFA is also sensitive to deeply-rooted principles of federalism,
reserving to the States primarily local matters. 
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646 F.3d at 178 (citations omitted) (quotation marks omitted). 

737 F.3d 950, 965-66 (4th Cir. 2013).  It appears that the party seeking remand under this exception

bears the burden of proving that the exception applies.  See Eakins v. Pella Corp., 455 F. Supp. 2d

450, 452 (E.D.N.C. 2006) (agreeing with the Fifth, Eleventh, and Seventh Circuits that once a

removing party establishes a prima facie case for removal, the burden shifts to the plaintiff to prove

that the local controversy exception should apply). 

Here, with respect to the first element of the local controversy exception, Plaintiff asserts that

more than two-thirds of the members of the proposed class are citizens of South Carolina.  In

support, Plaintiff relies on the affidavit and supplemental affidavit of legal assistant Johnson.  Next,

with respect to the second element of the local controversy exception, Plaintiff contends that both

South Carolina State Plastering, LLC (“SCSP”) and Peter Conley (“Conley”) are forum state

Defendants from whom “significant relief” is sought and whose alleged conduct is a “significant

basis” for the claims.  Third, Plaintiff contends that the principal injuries all occurred in South

Carolina.  And fourth, Plaintiff contends that no factually similar class action has been filed against

any of the Defendants in the three years preceding the filing of the class action. 

In their supplemental memorandum in opposition, the Pulte Defendants assert, first, that

Plaintiff has failed to submit sufficient evidence to demonstrate that more than two-thirds of the

members of the proposed class are citizens of South Carolina.  Second, the Pulte Defendants assert

that Plaintiff cannot seek significant relief from any local Defendant, as Plaintiff is allegedly

precluded from seeking relief from SCSP by a prior state court order and by judicial estoppel, and

because Defendant Conley is not a South Carolina citizen.  Finally, the Pulte Defendants do not

contest Plaintiff’s assertion that the third element of the test is established–namely, that the alleged
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principal injuries resulting from the conduct were incurred in South Carolina.  As to the fourth

element, however, the Pulte Defendants assert that several other class actions involving similar

allegations against some of the same Defendants were filed in the three years preceding the filing

of this action. 

A. Are more than two-thirds of the proposed class members South Carolina
citizens?

The amended complaint describes the proposed class as “individuals, corporations,

partnerships, unincorporated associations or other entities that currently own stucco clad homes in

Sun City, Bluffton, and are not direct purchasers from Del Webb/Pulte.”  (ECF 7-1 at 10; ECF 25-4

at 2.)  Plaintiff contends that more than two-thirds of the class members are citizens of South

Carolina, and in support, Plaintiff relies on the initial and supplemental affidavits of Johnson. 

In her initial affidavit, Johnson states that she has “been in charge of all communications

with the Class Members for all stucco claims in the matters involving Sun City, Bluffton, stucco

exterior problems.”  (ECF 5-4 at 1.)  She further states that she has “undertaken a search of [her]

plaintiff class database to determine the issue of South Carolina residency of the class homeowners

and have searched all class plaintiffs who have a secondary address not located in South Carolina.” 

(Id. at 2.)  Next, she states that she has determined “that only 130, or 6.67% of the homeowners have

any secondary address that is not in South Carolina, so that of the plaintiff class only 6.67% are

potentially not full time residents of South Carolina, so that significantly more than 2/3 (two-thirds)

of the plaintiff class are citizens of South Carolina, and residents of Beaufort County.”  (Id.)

In her supplemental affidavit, Johnson states that she has “coordinated all stucco claims in

the various cases arising in Sun City, Bluffton,” and that she has “maintained and updated an

organized database of all homes included in the stucco claims as approved by Judge Michael Baxley
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and amended by Judge Edgar Dickson in a case styled Grazia v. South Carolina Plastering, LLC,

2007-CP-07-01396 (“Total Claims”).”  (ECF 25-1 at 2.)  According to Johnson, she has identified

1,920 of the “Total Claims” as homes that are second-generation or later-generation purchasers, i.e., 

homeowners who did not directly purchase from Del Webb/Pulte.  (Id. at 3.)  She further states: “I

have undertaken a search of the Craft-identified claims to determine the issue of South Carolina

residency of the class homeowners by accessing and reviewing the Beaufort County Assessor’s

website looking specifically at the ‘Assessment Ratio’ which dictates what percentage property tax

has been assessed on the property,” and she concludes that “only 360, or 18.75% of the Craft-

identified claimants are assessed at the six-percent (6%) ratio,” which is the tax assessment ratio

imposed on houses that are not owner-occupied.  (Id.)  Accordingly, Johnson states in her second

affidavit that “of the plaintiff class only 18.75% are potentially not citizens of South Carolina.”  (Id.) 

In response to Plaintiff’s arguments, the Pulte Defendants assert that Plaintiff has failed to

sufficiently identify the putative class and show that more than two-thirds of the members are United

States citizens and are domiciled in South Carolina.  In addition, the Pulte Defendants contend that

Johnson’s affidavits are inadequate and should be disregarded as contradictory.

As the Pulte Defendants note, for purposes of diversity jurisdiction, “[t]o be a citizen of a

State, a person must be both a citizen of the United States and a domiciliary of that State.”  Johnson

v. Advance Am., 549 F.3d 932, 936 n.2 (4th Cir. 2008) (citing Newman-Green, Inc. v. Alfonzo-

Larrain, 490 U.S. 826, 828 (1989).  In Bowen v. Houser, Judge Seymour of the District of South

Carolina provided the following explanation in the context of considering the applicability of the

local controversy exception:

Domicile requires physical presence, coupled with an intent to make the State a
home.”  Id.  Several factors have been used as evidence of intent to make a state a
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home including:“current residence, voting registration and voting practices, location
of personal and real property, location of financial accounts, membership in unions
and other associations, place of employment, driver’s license and automobile
registration, and tax payments.”  Midwest Transit, Inc. v. Hicks, 79 F. App’x 205
(7th Cir. 2003) (citing State Farm Mut. Ins. Co. v. Dyer, 19 F.3d 514, 520 (10th Cir.
1994); Lundquist v. Precision Valley Aviation, Inc., 946 F.2d 8 (1st Cir.1991); 13B
Charles Alan Wright et al., Federal Practice and Procedure § 3612 (2d ed.1984)); see
also Preston v. Tenet Healthsystem Meorial Medical Center, Inc., 485 F.3d 793, 797-
98 (5th Cir.2007) (in determining intent, district courts can consider “places where
the litigant exercises civil and political rights, pays taxes, owns real and personal
property, has driver's and other licenses, maintains bank accounts, belongs to clubs
and churches, has places of business or employment, and maintains a home for his
family”).  However, residency by itself is insufficient to establish citizenship. 
Advance Am., 549 F.3d at 936 n. 2.

No. 3:10-cv-2398-MBS, 2011 WL 380455, *7 (D.S.C. Feb. 3, 2011) 

After review, the Court agrees with the Pulte Defendants that Plaintiff has failed to

demonstrate that more than two-thirds of the putative class members are citizens of South

Carolina–that is, that they are both United States citizens and are domiciled in South Carolina.  

First, Plaintiff has failed to submit any evidence addressing national citizenship, whereas the

Pulte Defendants have provided the Court with the declaration of Eric Lundblad, the customer

service manager for the Coastal Carolinas-Hilton Head region of Del Webb, who states that “it is

[his] understanding that approximately 75% of purchasers of Sun City Hilton Head homes come

from places other than South Carolina, including foreign countries.”  (ECF 28-1 at 2.)  

Second, and more important perhaps, Plaintiff has failed to make a sufficient showing that

more than two-thirds of the class members are domiciled in South Carolina.  As previously set forth,

domicile requires both physical presence and an intent to make the state home.  In other words,

residence alone is insufficient, and the affidavits submitted by Plaintiff simply refer to the “residency

of class homeowners.”  (ECF 5-4 at 2.)  See, e.g., Holden v. Carolina Payday Loans, Inc., No. 4:08-

cv-182-TLW, 2008 WL 4198587, *7 (D.S.C. Sept. 5, 2008) (finding that a mere description of
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residency is insufficient to establish citizenship for purposes of jurisdiction and noting that

“[c]itizenship requires residence and intent to remain”).  

In her first affidavit, Johnson asserts that only 6.67% of the potential class members have

a secondary residence, leading her to conclude that significantly more than two-thirds of the class

members are citizens of South Carolina.  (ECF 5-4 at 2.)  Then, in her supplemental affidavit,

Johnson asserts that only 18.75% of the potential class members are assessed at the six percent tax

ratio for non-owner-occupied homes, leading her to conclude that significantly more than two-thirds

of the class members are citizens of South Carolina.  Leaving aside the obvious problem that the two

affidavits offer differing numbers of class members as a whole and class members who are not

citizens of South Carolina (with no acknowledgment of the differences), the affidavits also suffer

from a more basic problem.  Specifically, the affidavits do not provide the basic information or

evidence that the Court needs to properly determine whether more than two-thirds of the class

members are United States citizens who are domiciled in South Carolina.  

For example, it is not clear from the affidavits how many potential class members exist (as

the two affidavits offer different numbers), who they are, or how they have been identified. 

Although Johnson relies in her first affidavit on her “class database,” Plaintiff offers no evidence

to show how this database was created, what information it contains, or whether it might be over-

inclusive or under-inclusive.  In her second affidavit, Johnson relies on the database of homes from

another class action, Grazia, to identify potential class members, but the Grazia class definition is

different from the class definition in this case, and even though Johnson states that she compared

the Grazia database with the Beaufort County Assessor’s website to determine which homes were

not purchased directly from Del Webb/Pulte, nowhere does Plaintiff offer any evidence to show how
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the Grazia list is the correct starting point for determining potential members of this class.  In

addition, the Court is not convinced that Johnson’s analysis of the four and six percent assessment

ratios proves, by itself and without any supporting documentation, the class members’ citizenship

pursuant to § 1332.  

Ultimately, despite the fact that Plaintiff may be correct that more than two-thirds of the

members of the proposed class are citizens of South Carolina, based on the current record, the Court

agrees with the Pulte Defendants that Plaintiff has failed to prove the first element of the local

controversy exception.  See Mungo v. Minnesota Life Ins. Co., No. 0:11-cv-464-JFA, 2011 WL

2516934, *3 (D.S.C. June 23, 2011) (noting that “it seems likely that two-thirds of the class” will

include South Carolina citizens but finding that plaintiff failed to make such a showing).  

B. Whether at least one Defendant is a forum state Defendant from whom
“significant relief” is sought and whose alleged conduct is a “significant basis”
for the claims?

With regard to the second element of the local controversy exception, Plaintiff contends that

both SCSP and Conley are forum state Defendants from whom “significant relief” is sought and

whose alleged conduct is a “significant basis” for the claims.  As an initial matter, the Court notes

that the Fourth Circuit has not thoroughly defined the terms “significant relief” and “significant

basis” in connection with the local controversy exception.  See Estate of Hanna v. Agape Senior,

LLC, No. 3:12-cv-2872-JFA, 2015 WL 247906, *3 (D.S.C. Jan. 20, 2015) (noting the same). 

“Instead, like many other courts, the Fourth Circuit has looked to the Senate Report for guidance in

parsing the application of these terms under the local controversy exception.”  Id. 

The Senate Committee Report states in pertinent part,

[T]he Committee intends that the local defendant must be a primary
focus of the plaintiffs’ claims–not just a peripheral defendant.  The

9

9:15-cv-05080-DCN     Date Filed 09/08/16    Entry Number 29     Page 9 of 17



defendant must be a target from whom significant relief is sought by
the class (as opposed to just a subset of the class membership), as
well as being a defendant whose alleged conduct forms significant
basis for the claims asserted by the class.

S.Rep. No. 109-14 at 40 (2005).  These statements reveal an “intention that the
‘significant relief’ and ‘significant basis’ under the second prong [ ] define truly local
controversies.”  Eakins, 455 F. Supp. 2d at 452. 

Id.  

Although the Fourth Circuit has not adopted a specific test for determining when “significant

relief” is sought, the Eleventh Circuit has held that “a class seeks ‘significant relief’ against a

defendant when the relief sought against the defendant is a significant portion of the entire relief

sought.”  Evans v. Walter Indus., 449 F.3d 1159, 1167 (11th Cir. 2006) (citation omitted); see also

Estate of Hanna, 2015 WL 247906, *4 (applying Evans in the absence of guidance from the Fourth

Circuit).  This analysis requires not only “an assessment of how many members of the class were

harmed by the defendant’s actions, but also a comparison of the relief sought between all of the

defendants and each defendant’s ability to pay a potential judgment.”  Evans, 449 F.3d at 1167

(citation omitted).  

Next, although the Fourth Circuit has not adopted a specific test regarding how to assess

“significant basis,” other jurisdictions have provided some guidance.  For example, the Third Circuit

has held that the “significant basis” prong of the local controversy exception requires that there be

“at least one local defendant whose alleged conduct forms a significant basis for all the claims

asserted in the action.”  Kaufman v. Allstate New Jersey Ins. Co., 561 F.3d 144, 155 (3d Cir. 2009);

see also Estate of Hanna, 2015 WL 247906, *5 (considering the Third Circuit’s guidance in

Kaufman).  “In relating the local defendant’s alleged conduct to all the claims asserted in the action,

the significant basis provision effectively calls for comparing the local defendant’s alleged conduct

10

9:15-cv-05080-DCN     Date Filed 09/08/16    Entry Number 29     Page 10 of 17



to the alleged conduct of all the defendants.”  Kaufman, 561 F.3d at 156.  Thus, “the local

defendant’s alleged conduct must be an important ground for the asserted claims in view of the

alleged conduct of all the Defendants.”  Id. at 157 (emphasis in original).  Some factors the Third

Circuit provided to inform a court’s comparison include: (1) the relative importance of each of the

claims to the action; (2) the nature of the claims and issues raised against the local defendant; (3)

the nature of the claims and issues raised against all defendants; (4) the number of claims that rely

on the local defendant’s alleged conduct; (5) the number of claims asserted; (6) the identity of the

defendants; (7) whether the defendants are related; (8) the number of members of the putative

classes asserting claims that rely on the local defendant’s alleged conduct; and (9) the approximate

number of members in the putative classes.  Id. at 157 n. 13.  

As previously mentioned, Plaintiff points to SCSP and Conley as forum state Defendants

from whom “significant relief” is sought and whose alleged conduct is a “significant basis” for the

claims.  In response, the Pulte Defendants assert that Plaintiff is precluded from seeking relief from

SCSP by a prior state court order and by judicial estoppel, and that Defendant Conley is not a forum

state defendant for purposes of the local controversy exception as he became a Florida citizen before

Plaintiff added class allegations to this case.  

1. Defendant SCSP

First, the Pulte Defendants assert that Plaintiff cannot seek significant relief from Defendant

SCSP because Plaintiff has joined a class action in which a court order precludes Plaintiff from

pursuing relief against SCSP in an alternate forum.  Specifically, the Pulte Defendants assert that

Plaintiff is a member of the Grazia class action, and in that action, the class notice provides the

following question and answer:
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5. IF I STAY IN THE CLASS, MAY I BRING ANOTHER LAWSUIT
LATER AGAINST SOUTH CAROLINA STATE PLASTERING?

Not related to stucco claims.  If you stay in the Class, you will be bound by
the result of this lawsuit – win or lose.  If you do not submit a timely Exclusion
Request Form, you will not be allowed to bring an individual lawsuit against South
Carolina State Plastering for stucco claims.

(ECF 25-3 at 6.)  

In addition, the Pulte Defendants point out that Plaintiff’s counsel told the state court that,

if the state court allowed Plaintiff to amend this action to state class allegations, Plaintiff would not

pursue class claims against Defendant SCSP because Plaintiff is a member of the class in Grazia. 

Specifically, Plaintiff’s counsel stated: “So if the Court grants our motion to amend and we proceed

as a class it will only be against Pulte and Mr. Conley, because South Carolina State Plastering is

a defendant in Grazia.”  (ECF 24-19 at 12.)  The state court granted Plaintiff’s motion to amend.

In response, Plaintiff contends that the class notice in Grazia has no effect on this action

because this action was filed prior to Grazia and the Grazia class notice references the ability to

bring “another lawsuit later against South Carolina State Plastering.”  (ECF 25-3 at 6.)  In addition,

with regard to statements Plaintiff’s counsel made to the state court in this case, Plaintiff contends

that it would be premature for the Court to determine that SCSP should not remain a Defendant in

both this case and Grazia, as the matter of class certification has not yet been considered.  In other

words, Plaintiff contends that she is not precluded from making a claim against SCSP because no

class has been certified in this case, and that the issue is not relevant to the remand issue before the

Court.  

After review, although Plaintiff is correct that the state court permitted Plaintiff to amend

her complaint and did not dismiss Defendant SCSP, this Court cannot overlook the fact that
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Plaintiff’s counsel plainly stated that “if the Court grants our motion to amend and we proceed as

a class it will only be against Pulte and Mr. Conley, because South Carolina State Plastering is a

defendant in Grazia.”  (ECF 24-19 at 12.)  Thus, although no class has been certified in this action

and SCSP remains a named Defendant at this time, in determining whether the local controversy

exception to CAFA applies to this action, the Court believes it would be wholly inappropriate to

permit Plaintiff, on one hand, to rely on the existence of SCSP as a forum Defendant for purposes

of the local controversy exception to CAFA, while on the other hand, Plaintiff has already admitted

that if this case proceeds as a class action, the class will not pursue any claims against SCSP.  In

light of the evidence presented, the Court finds that, for purposes of the local controversy exception,

Defendant SCSP is not a forum state Defendant from whom “significant relief” is sought and whose

alleged conduct is a “significant basis” for the claims.2  

2. Defendant Conley

The local controversy exception provides that “[a] district court shall decline to exercise

jurisdiction” pursuant to this exception over a class action in which “at least 1 defendant is a

defendant” “who is a citizen of the State in which the action was originally filed.”  (28 U.S.C. §

1332(d)(4)(A)(i)(II)(cc) (emphasis added).  Because the statute uses the present tense, the Pulte

Defendants contend that only a defendant who is a citizen of the forum state at the time of removal

pursuant to CAFA (or perhaps at the time the case becomes removable) counts for purposes of the

local controversy exception.  Because Conley was a Florida resident both when Plaintiff sought to

amend the complaint to add class allegations and when the state court granted Plaintiff’s request to

2  In light of this conclusion, the Court need not reach the Pulte Defendants’ additional
argument that SCSP is bereft of assets and cannot provide “significant relief” because insurance
coverage would not satisfy the damage amounts that Plaintiff seeks.   
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amend, the Pulte Defendants contend that Conley does not qualify as a defendant “who is a citizen

of the State in which the action was originally filed.”  (See ECF 24-21 at 2.)  

Plaintiff does not directly respond to this argument, but after consideration, the Court agrees

with the Pulte Defendants that Conley does not qualify as a defendant “who is a citizen of the State

in which the action was originally filed.”  As previously mentioned, § 1332(d) provides that a

district court shall have original jurisdiction of certain class actions.  Section 1332(d) did not apply

to this action until Plaintiff moved to amend her complaint to add class allegations and the state

court granted Plaintiff’s request.  Thus, in considering whether the local controversy exception set

forth in § 1332(d)(4) applies, the proper question appears to be whether Conley “is” a citizen of

South Carolina at the time when federal jurisdiction pursuant to § 1332(d) attaches.  Here, because

Conley was a citizen of Florida and not South Carolina when the case became removable pursuant

to § 1332(d), it cannot be said that Conley “is” a citizen of the forum state for purposes of the local

controversy exception.3

C. Was any other class action asserting similar factual allegations against any of
the Defendants filed during the 3-year period preceding the filing of this class
action?

The local controversy exception applies only if “during the 3-year period preceding the filing

of that class action, no other class action has been filed asserting the same or similar factual

allegations against any of the defendants on behalf of the same or other persons.”  28 U.S.C. §

1332(d)(4)(A)(ii).  This case was initially filed on September 3, 2008; importantly, however, the

initial complaint contained no class allegations to bring the case within the scope of CAFA and was

3  Again, the Pulte Defendants also argue that Conley cannot provide “significant relief” to
Plaintiff, but the Court need not reach this argument in light of its finding that Conley is not a forum
state Defendant for purposes of the local controversy exception.
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not otherwise removable.  As previously mentioned, the state court granted Plaintiff’s motion to

amend the complaint to add class allegations in December of 2015, and the Pulte Defendants

removed the case to this Court on December 22, 2015.  The issue, therefore, is whether the “3-year

period preceding the filing of that class action” referenced in the statute runs from the time the initial

complaint was filed in 2008, or from the time the complaint was amended to include class

allegations in 2015.  

In their supplemental brief, the Pulte Defendants assert that “the 3-year period preceding the

filing of that class action” refers to the period from September 3, 2005, to September 3, 2008.  28

U.S.C. § 1332(d)(4)(A)(ii).  During those three years, four other class actions were filed against at

least some of the same Defendants in this case: Oros v. Del Webb Comtys., Inc., et al. No. 2006-CP-

07-454 (filed on February 27, 2006); Grazia v. South Carolina State Plastering, LLC, No. 2007-CP-

07-1396 (filed on May 30, 2007); DaParma v. Del Webb Comtys., Inc., et al., No. 2007-CP-07-2274

(filed on August 6, 2007); and Carlson v. South Carolina State Plastering, LLC, et al., No. 2008-CP-

07-3386 (originally filed on September 3, 2008).  In summary, the Pulte Defendants contend that

the three-year look-back period must begin with the original filing date of the action, as allowing

the look-back period to run from a date tied to a subsequent amendment of the complaint (whether

from the date of filing of a motion to amend a complaint to add class allegations, the date a court

grants a motion to amend, or the date an amended complaint containing class allegations is filed)

would create uncertainty and would permit the kind of procedural gamesmanship that the statute was

designed to prevent.   

In contrast, Plaintiff contends that this action did not become a class action until December

2, 2015, when the state court granted her motion to amend the complaint to add class allegations,
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and, therefore, the three-year period runs from December of 2012 to December of 2015.  

After consideration, the Court agrees with Plaintiff.  The statute specifically refers to the “3-

year period preceding the filing of that class action,” and the Court believes that this case could

only qualify as “that class action” once Plaintiff moved to amend her complaint to add class

allegations and the state court granted Plaintiff’s request.  28 U.S.C. § 1332(d)(4)(A)(ii) (emphasis

added).  Importantly, however, the statute also specifically refers to “the filing of that class action,”

but it is not clear from the record when or if Plaintiff ever formally filed her amended complaint,

which contained the class allegations that triggered jurisdiction pursuant to 28 U.S.C. § 1332(d).4 

Id.  Thus, it also is not clear whether “the 3-year period preceding the filing of that class action,”

ran from December of 2012 to December of 2015 (when the state court granted Plaintiff’s motion

to amend her complaint to add class allegations), or whether the 3-year period is not yet

determinable based on the fact that Plaintiff has not filed the class action complaint.5  Either way,

the Court need not determine the issue at this time as the Court has already determined that Plaintiff

has not established the first and second elements of the local controversy exception.6  

4  In its May 10 order, this Court, “in an abundance of caution and to avoid any additional
questions on the issue,” specifically ordered Plaintiff to “formally file and serve the amended
complaint in accordance with the Federal Rules of Civil Procedure”  (ECF 21 at 10.)  It does not
appear that Plaintiff has complied with the Court’s instruction. 

5  The Pulte Defendants assert that even if the three-year period ran from December of 2012
to December of 2015, the Carlson class arbitration was filed within that period on July 2, 2013.  In
addition, if the three-year period is not yet determinable (because the class action has not been filed),
then the Pulte Defendants assert that another class action was filed in the United States District
Court for the Middle District of Florida on April 18, 2016.  See Gazzara v. Pulte Home Corp., No.
6:16-cv-657-GAP-TBE.  Plaintiff does not directly respond to these arguments.  

6  At the end of Plaintiff’s most recent filing, she asserts that the Court should remand this
case in its discretion pursuant to 28 U.S.C. § 1332(d)(3).  Plaintiff has not previously raised this
argument, despite multiple opportunities to do so.  Because the Court believes that Plaintiff’s failure
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CONCLUSION

Based on the foregoing, it is hereby ORDERED that Plaintiff’s motion to remand (Entry 5)

is denied.  

AND IT IS SO ORDERED.

September 8, 2016
Charleston, South Carolina

to raise this argument earlier was unreasonable, and because Plaintiff fails to provide any discussion
of the § 1332(d)(3) factors, the Court declines to address this argument.  
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF SOUTH CAROLINA 

BEAUFORT DIVISION 
 
Jacqueline L. Craft, Trustee of the  ) 
Jacqueline L. Craft Trust U/T/D   ) 
June 30 1998, and Jacqueline L. Craft,  ) 
Individually,                     ) 

)   
 Plaintiffs,  )       C.A. No.: 9:15-cv-5080-PMD 

 )          
v.     )        ORDER 

 ) 
South Carolina State Plastering, LLC,  ) 
Peter Conley, Del Webb Communities,  ) 
Inc., and Pulte Homes, Inc.,               ) 
       ) 

 Defendants.  ) 
                                                                        ) 
 
 This matter is before the Court on Plaintiffs’ motion to certify a class (ECF No. 89).  For 

the reasons set forth herein, Plaintiffs’ motion is denied.  

BACKGROUND & PROCEDURAL HISTORY 

 This action arises out of construction defects related to the stucco applied to the homes in 

Sun City Hilton Head.  After several rulings by the Court, followed by a lengthy appeal, Plaintiffs 

now seek to certify this case as a class action under Rule 23 of the Federal Rules of Civil Procedure.  

They propose that the Court certify the class under the following definition: 

All individuals, corporations, unincorporated associations, or other entities who 
purchased stucco-clad homes in Sun City Hilton Head from anyone other than Del 
Webb Communities, Inc., and/or Pulte Homes, Inc. to which South Carolina State 
Plastering applied the exterior stucco in-whole or in-part prior to July 31, 2007 
which exhibits any one of the following: 

(a) The lack of through-wall head flashing above doors and/or windows; 
(b) The lack of stucco control joints at the corners of windows and/or doors, 
and/or 
(c) The lack of an appropriate gap between the stucco exterior and the structure 
slab. 
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(Pls.’ Mot. Certify Class, ECF No. 89, at 1.)  Plaintiffs also ask that the Court remand this action 

in the event that it denies class certification.  Plaintiffs filed their motion on October 13, 2017.  

Defendants Del Webb Communities, Inc. and Pulte Homes, Inc. (“Defendants”) responded on 

November 15.  Plaintiffs filed their reply on December 5, and Defendants filed a sur-reply on 

December 18.  Accordingly, this matter is now ripe for consideration. 

LEGAL STANDARD 

 Rule 23 of the Federal Rules of Civil Procedure governs class actions.  It states:  

(a) One or more members of a class may sue or be sued as representative parties 
on behalf of all members only if: 
(1) the class is so numerous that joinder of all members is impracticable; 
(2) there are questions of law or fact common to the class; 
(3) the claims or defenses of the representative parties are typical of the claims 

or defenses of the class; and  
(4) the representative parties will fairly and adequately protect the interests of 

the class. 
 
Additionally, the class must also satisfy “one of the three sub-parts of Rule 23(b).”  Thorn v. 

Jefferson-Pilot Life Ins. Co., 445 F.3d 311, 318 (4th Cir. 2006).  Here, the relevant sub-part is Rule 

23(b)(3), which requires that  

questions of law or fact common to class members predominate over any questions 
affecting only individual members, and that a class action is superior to other 
available methods for fairly and efficiently adjudicating the controversy.  The 
matters pertinent to these findings include:  

(A) the class members’ interests in individually controlling the prosecution or 
defense of separate actions;  
(B) the extent and nature of any litigation concerning the controversy already 
begun by or against class members;  
(C) the desirability or undesirability of the claims in the particular forum; and  
(D) the likely difficulties in managing a class action.   

 
Plaintiff bears the burden of showing that the class complies with each of Rule 23’s requirements.  

See Thorn, 445 F.3d at 321.   
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DISCUSSION 

 While the parties contest practically every element required for certification, the Court 

concludes that even if Plaintiffs could prove every element of Rule 23(a),1 they would still fail to 

meet their burden under Rule 23(b) because there are so many individual issues that they 

predominate over the few common issues.  Because predominance is a required element of Rule 

23, Plaintiffs’ motion fails for the reasons set forth below.  

 Defendants argue that there are far more questions that fall into the individual category 

than the collective one.  For example, Defendants note that the houses at issue were constructed 

over a ten-year period with different building codes and industry standards and that the various 

houses used three different types of stucco systems.  Additionally, Defendants point out that to 

determine whether any damage exists and the proximate cause of that damage, destructive testing 

is required.  According to Defendants, this would require destructive testing of each house to 

determine whether one of the class defects was the legal cause of any existing damage.  Moreover, 

Defendants argue that there is no common remedy for any defects that exist, that each house would 

require its own repair protocol, and that many of their affirmative defenses are individual in nature.  

Specifically, Defendants argue that many of the homeowners are subject to a statute of limitations 

defense.  Finally, Defendants complain that Plaintiffs have shown no connection between the three 

                                                           
1.     The Court has its doubts as to whether Plaintiffs could meet their burden of showing that each of the Rule 23(a) 
elements is met by the proposed class.  Numerosity is not contested, but Defendants do contest the other three 
elements.  “A common question is one that can be resolved for each class member in a single hearing . . . .  A question 
is not common, by contrast, if its resolution ‘turns on a consideration of the individual circumstances of each class 
member.’”  Thorn, 445 F.3d at 319 (quoting 7A Charles Allen Wright, Arthur R. Miller & Mary Kay Kane, Federal 
Practice and Procedure § 1763 (3d ed.2005)).  For the reasons set forth below when discussing predominance, the 
individual questions here might well preclude certification on commonality grounds as well.  Moreover, Defendants 
have presented a compelling argument that Plaintiff is an inadequate class representative and that her claims are not 
typical of the class members’ claims because she is unable to direct the litigation herself and because the claims that 
she brings are not the best claims that each class member might have.  The Court need not explicitly make these 
findings, however, in light of its conclusion that individual issues predominate here.   
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defects that make up the class definition, such that certification of the class as it is currently defined 

would be inappropriate.   

 As set forth in the class definition, Plaintiffs allege three defects: lack of through wall head 

flashing above doors and windows, lack of stucco control joints at the corners of doors and 

windows, and lack of an appropriate gap between the stucco exterior and the structure slab.  

Defendants contend that there is no connection between these alleged defects, and that the repairs 

necessary for each alleged defect would be completely different.  On the other hand, Plaintiffs 

state that they need only allege common defects and provide some evidence that those defects exist 

in order to warrant class certification.  They contend that they have provided such evidence in the 

form of expert testimony from Defendants’ subcontractors that the defects do exist.  They further 

describe Defendants’ positions as merits arguments that are not relevant at the class certification 

stage.  While the Court agrees with Plaintiffs that they do not need to establish their case on the 

merits at this stage, “nevertheless, some preliminary inquiry into the merits may be necessary for 

an intelligent determination of whether to certify the class.”  Brunson v. Louisiana-Pacific Corp, 

266 F.R.D. 112, 115 (D.S.C. 2010).  Moreover, Plaintiffs “bear the burden . . . of demonstrating 

satisfaction of the Rule 23 requirements.”  Gariety v. Grant Thornton, LLP, 368 F.3d 356, 370 

(4th Cir. 2004).  As a result, simply proving defects exist is insufficient because defects alone do 

not satisfy each of Rule 23’s requirements.   

 Here, the Court believes that the predominance inquiry is fatal to Plaintiffs’ attempt to 

certify a class.  Predominance is an even more stringent inquiry than commonality, Thorn, 445 

F.3d at 319, and the Court must conclude that the individual determinations in this case far 

outweigh the common.  The first, and best, example of this is Defendants’ statute of limitations 
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argument.2  In support of their contention that individualized determinations predominate, 

Defendants cite Broussard v. Meineke Discount Muffler Shops, Inc., 155 F.3d 331, 342 (4th Cir. 

1998).  In Broussard, the Fourth Circuit stated that “when the defendant’s ‘affirmative defenses 

(such as . . . the statute of limitations) may depend on facts peculiar to each plaintiff’s case,’ class 

certification is erroneous.”  Id. (quoting In re Northern Dist. of Cal. Dalkon Shield IUD Prods. 

Liab. Litig., 693 F.2d 847, 853 (9th Cir. 1982)).  Rather than attempting to distinguish or even 

address Broussard, Plaintiffs contend that any statute of limitations issues could be dealt with in 

post-verdict proceedings.  Plaintiffs offer no further explanation of what those proceedings would 

entail, and fail to cite any authority supporting that concept.  Moreover, Plaintiffs fail to explain 

why Defendants should be required to undergo a trial before being able to adjudicate an affirmative 

defense that might otherwise bar a trial.  As Plaintiffs have the burden at this stage, the Court 

concludes that they have failed to show that the individualized statute of limitations issues here 

can be resolved on a class-wide basis and that those questions do not predominate.   

 Additionally, Defendants contend that individual inquiries will be necessary to determine 

liability and damages.  According to Defendants, Plaintiffs’ expert concedes that the determination 

of whether each house is defective largely turns on the elevation of each house.  Moreover, to 

determine the extent of any resulting damages from these defects, destructive testing of each 

individual house would be required.  As a result, the adjudication of liability and of damages would 

essentially be a trial within a trial for each house.  Plaintiffs have failed to meet their burden on 

this ground as well, simply dismissing these issues as “merits issues.”  As set forth above, while 

                                                           
2.     Defendants contend without objection that Plaintiffs’ cause of action has a three-year statute of limitations that 
accrues when the plaintiff “knew or by the exercise of reasonable diligence should have known that [they] had a cause 
of action.”  S.C. Code Ann. § 15-3-535.  Defendants further contend, citing Thorn, that the statute of limitations 
inquiry will require individual examination of each of the putative class members to determine when they knew or 
should have known that they had a cause of action.   
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proof of the merits of their claims is not required at this stage—and the Court is indeed not 

analyzing the merits here—some discussion of the merits may be necessary in order to intelligently 

discuss whether class certification is warranted.  The Court sees no advantage to trying these cases 

collectively when each house will require such a substantial individualized inquiry. 

 Beyond their limited arguments on the merits of predominance, Plaintiffs also urge the 

Court to conclude that they should be permitted to proceed on a class basis because, in part, some 

potential class members might be left without relief if they were forced to proceed on an individual 

basis.  The Court is sympathetic to their concerns, but ultimately concludes that due to the 

substantial number of individual questions that it will necessarily be required to answer, the 

efficiency advantages of a class action are effectively eliminated here.  Moreover, the Court’s 

decision not to certify this class will allow the putative class members to expand the scope of any 

litigation they might wish to bring against Defendants beyond the defects set forth in the class 

definition.  This expansion of scope could even lead to more successful and valuable relief for 

some class members.  Moreover, the damages at issue for each potential plaintiff are sufficiently 

substantial that the Court believes its decision not to certify this action will not foreclose relief to 

those putative class members.   

 The Court further concludes that although the superiority inquiry set forth in Rule 23(b)(3) 

has aspects that favor each side, the difficulty in managing this case as a class action and the class 

members’ interests in individually controlling their claims outweighs the desirability of 

concentrating these cases in this forum.  There is no questions that the potential influx of these 

cases would be a significant burden.  However, as set forth above in the predominance analysis, 

the Court is not convinced that any substantial time savings would result from their collective 

adjudication.  In addition, the ability to bring any claims, rather than only the class claims, will 
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permit the potential plaintiffs to select the most advantageous claims for themselves.  Last, the 

plethora of manageability issues this case would present as a class action further counsel against 

certification.  Plaintiffs have not provided the Court with any meaningful plan for avoiding the 

manageability issues that Defendants have raised, and establishing sub-classes and mini-trials will 

simply result in further sharply divided views from the parties.   

 Finally, Plaintiffs also devote a significant portion of their brief to their argument that this 

Court should follow the decisions of the South Carolina circuit court judges who have certified 

classes in related state court litigation.  The Court declines to do so.  The South Carolina Supreme 

Court has explained the significant difference between the South Carolina and Federal Rules of 

Civil Procedure as follows:   

Our state class action rule differs significantly from its federal counterpart.  The 
drafters of Rule 23, South Carolina Rules of Civil Procedure (SCRCP) intentionally 
omitted from our state rule the additional requirements found in Federal Rule 23(b), 
Federal Rules of Civil Procedure (FRCP).  By omitting the additional requirements, 
Rule 23, SCRCP, endorses a more expansive view of class action availability than 
its federal counterpart.   

 
Littlefield v. S.C. Forestry Comm’n, 523 S.E.2d 781, 784 (S.C. 1999).  Plaintiffs represent that the 

state court judges made the determination that common questions predominate and that the class 

action methodology is superior in these cases.  This is simply untrue.  While the state court judges’ 

analysis touched a few of the same factors that are involved in the predominance and superiority 

inquiries, the state court judges did not apply Rule 23(b)(3) because the South Carolina Rules of 

Civil Procedure have no such rule.  Plaintiffs place great weight on the state court decisions 

certifying similar classes, but it is clear that those decisions are only minimally relevant when 

considering predominance and superiority due to the disparity between the rules in state and 

federal court.  Accordingly, the Court rejects that argument as well.  
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 Finally, Plaintiffs requested that the Court remand this case in the event that it denied their 

motion for class certification.  The Court declines to do so.  “Every circuit that has addressed the 

question has held that post-removal events do not oust [Class Action Fairness Act] jurisdiction.”  

Louisiana v. Am. Nat’l Prop. & Cas. Co., 746 F.3d 633, 639 (5th Cir. 2014); see also Vega V. T-

Mobile USA, Inc., 564 F.3d 1256, 1268 n.12 (11th Cir. 2009) (“post-removal events (including 

non-certification, de-certification, or severance) do not deprive federal courts of subject matter 

jurisdiction.”).   

CONCLUSION 

 For the reasons stated herein, it is ORDERED that Plaintiffs’ motion to certify a class is 

DENIED, and Plaintiffs’ request that the Court remand this case is also DENIED. 

 AND IT IS SO ORDERED. 

 
April 26, 2018 
Charleston, South Carolina 
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ARBITRATION 

A. Arbitration Cannot Be Used as Delaying Tactic 

 This case involved employment issues under state employment law and under the Fair 

Labor Standards Act (“FLSA”).  The employer, a night club, classified all the entertainers working 

at the club as independent contractors.  Plaintiff, one of the entertainers, brought an action against 

an employer in August 2013 alleging the employer misclassified the entertainers as independent 

contractors and the employer had violated minimum wage and overtime provisions.   

 During the litigation, employer engaged in extensive discovery.  At the very end of the 

discovery period, employer began entering into arbitration agreements with its other entertainers 

who performed at the club.  The employer required the employees to sign the agreement as a 

condition of performing at the club.  Employer moved for summary judgment using information 

it had obtained in discovery.  Employer did not mention arbitration in its summary judgment 

motion. 

 The next day, the plaintiff moved for class action certification of the state law claims and 

conditional certification of the FLSA claims.  Employer opposed the plaintiff’s motion and for the 

first time in the litigation urged the court to compel arbitration against any entertainers who had 

signed arbitration agreements.  The federal district court eventually granted conditional 

certification of an FLSA collective action and authorized the plaintiff to send notice to putative 

plaintiffs.  Shortly after the notices were sent to the potential class members, the employer filed 

another summary judgment motion.  Again, the employer did not mention arbitration.  

Subsequently, more than a dozen new plaintiffs joined the litigation, nine of whom had signed the 

arbitration agreements. 

 The employer began serving written discovery to all the opt-ins, including the opt-ins who 

had signed the arbitration agreements.  The district court denied the employer’s motion for 

summary judgment.  Seven days later, the employer moved to certify several questions of 

South Carolina law to the South Carolina Supreme Court, which was denied, followed by yet 

another summary judgment motion.  The case had been ongoing for three years before the 

employer sought to compel arbitration against the nine plaintiffs who had signed arbitration 

agreements after the litigation had started. 
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 The district court denied the employer’s motion to compel arbitration and the employer 

appealed to the Fourth Circuit.  On appeal, the Fourth Circuit denied the employer’s motion to 

compel arbitration.  In denying the motion, the court found that the employer had waived its right 

to invoke arbitration by substantially utilizing litigation such that subsequently permitting 

arbitration would prejudice the party opposing the stay.  The employer, by pursuing a merits-based 

strategy for three years had forced the plaintiffs and the court to spend unnecessary time and 

resources on issues that had to be reargued before an arbitrator. 

 The court also found that the only possible purpose of the arbitration agreements, which 

the employer had required the entertainers to sign was to give the employer an option to revisit the 

case in the event the district court issued an unfavorable opinion.  The employer argued that it filed 

the motion to compel arbitration as quickly as possible, but the Fourth Circuit found the argument 

misrepresented the procedural history as the arbitration agreements mentioned the ongoing 

litigation, indicating that the employer was aware that the agreements were relevant to the ongoing 

litigation.  The employer continued to pursue a merits-based litigation strategy before asking the 

court to compel arbitration.  Moreover, the employer served discovery on all the opt-ins who had 

signed arbitration agreements.   

 The court also noted that most arbitration agreements are signed before the commencement 

of any litigation, stating that: “When such agreements are executed during the pendency of 

litigation, there is an increased risk that arbitration will operate not to expedite the resolution of 

disputes, but to prolong the entire process and to give defendants a second opportunity to contest 

unfavorable judgments.”  The court found that the employer, by “treating arbitration as a backstop 

and as a last resort rather than as a substitute for judicial proceedings, [the employer] . . . pushed 

this case further and further from the FAA’s mandate of helping parties resolve disputes 

expeditiously.” 

 Finally, the court found the arbitration agreements were misleading insofar as the 

entertainers signed the agreements because they thought that employment status would deprive 

them of any say-so over the conditions of their employment.  Furthermore, the arbitration 

agreements were signed in a setting ripe for duress without the knowledge of the court.  

Accordingly, the Fourth Circuit held that the district court correctly denied the enforcement of 

“these sham agreements.”  The Fourth Circuit affirmed and remanded the case to the district court 
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for further proceedings.  Degidio v. Crazy Horse Saloon & Restaurant, Inc., 880 F.3d 135 (4th Cir. 

2018). 

B. Unreasoned Arbitration Award Insufficient to Establish Liability Under Indemnity 

Action 

 Homeowner sued builder, alleging several different construction defects.  Homeowner’s 

causes of action included negligence, breach of contract, breach of warranties and violation of the 

South Carolina Unfair Trade Practices Act.  The homeowner alleged several different types of 

construction defects.  Builder and homeowner arbitrated the matter.  After a two-day arbitration, 

the arbitrator awarded $150,000 to the homeowner.  The award did not indicate what damages the 

arbitrator found compensable but rather noted that the counsel for the parties requested an order 

containing an order containing a monetary award only. 

 Builder subsequently brought suit against one of its subcontractors for contractual 

indemnity and for contribution for recovery of the arbitration award and the attorney fees that the 

builder incurred in defending the homeowner action.  Builder alleged that the subcontractor was 

responsible “in whole or in part” for the damages the homeowner suffered. 

 Subcontractor filed a motion for summary judgment on the basis that the unreasoned 

arbitration award did not make any findings of fact or conclusions of law rendered it impossible 

to ascertain what damage the builder incurred as a result of the subcontractor’s actions.  

Subcontractor also asserted that the contractual indemnity clause required the subcontract to 

indemnify the builder for the builder’s own negligence. 

 The circuit court granted partial summary judgment to the subcontractor, finding that only 

some of the homeowner’s allegations related to work performed by the subcontractor and that the 

indemnity clause only required the subcontractor to indemnify the builder for lawsuits arising out 

of the subcontractor’s work.  Accordingly, the circuit court granted the subcontractor summary 

judgment for the portions of the arbitration award and attorney fees attributable to the negligence 

of other contractors. 

 The subcontractor filed a second motion for summary judgment, alleging that the builder’s 

strategic decisions to obtain an unreasoned arbitration award entitled the subcontractor to summary 

judgment on the basis that any award of damages would be unreasonably speculative.  The trial 

court found that the record before the court did not contain any finding of tort liability and therefore 

the builder was not entitled to contribution.  Furthermore, since the arbitration award did not 
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contain any findings of fact or conclusions of law, any attempt to determine what portions of the 

arbitration award were attributable to the joint negligence of the builder and the subcontractor 

would be guesswork.  The court also found there was no contractual indemnity because there was 

no evidence the award was attributable to property damages or defects caused by the materials 

supplied and installed by the subcontractor.  Accordingly, the trial court granted summary 

judgment to the subcontractor and the builder appealed. 

 On appeal, the builder argued that the indemnification agreement required the 

subcontractor to pay the entire award and attorney fees because at least one of the homeowner’s 

claims involved the subcontractor’s work.  The South Carolina Court of Appeals affirmed.  The 

South Carolina Court of Appeals found there was no need to interpret the contract between the 

builder and the subcontractor because the builder could not recover based on the unreasoned 

arbitration award.  The court of appeals found the indemnification clause was void as against public 

policy to the extent the clause purported to require the subcontractor to indemnify the builder for 

damages caused by the builder’s own negligence or the negligence of builder’s other 

subcontractors.  Because it was impossible to determine to what extent the arbitrator’s award 

included damages for the builder’s owner negligence, the court of appeals held that 

indemnification was inappropriate. 

 As to contribution, the court of appeals agreed with the trial court that the builder could not 

obtain contribution.  The homeowner’s complaint against the builder contained numerous causes 

of action.  Because the builder failed to procure a specific verdict, the court could not determine 

whether the builder sustained any tort liability for which it would be entitled to recover 

contribution from a joint tortfeasor.  Accordingly, the court of appeals affirmed the trial court’s 

award of summary judgment to the subcontractor.  D.R. Horton, Inc. v. Builders FirstSource – 

Southeast Group, LLC, 422 S.C. 144 (Ct. App. 2018). 

C. Class Action Bar in Arbitration Agreement Enforceable 

 The case arose out of a collective action regarding wage disputes under the Fair Labor 

Standards Act (“FLSA”).  Plaintiff had worked for a healthcare company that operates in multiple 

states.  Plaintiff filed the suit and the four other employees opted to join in the action.  Four of the 

five employees were bound by arbitration agreements.  Only one of the employees worked in 

South Carolina and the remainder of the employees worked in other states.  Plaintiff filed a motion 



5 

to certify the collective action.  Employer filed a motion to transfer the case and a motion to stay 

proceedings. 

 The arbitration agreements applicable to four of the five plaintiffs required the employee 

to arbitrate in the city in which the employee was located or was last employed.  The arbitration 

agreement also contained a class/collective action waiver, providing that an employee could only 

bring disputes in arbitration on an individual basis. 

 The court first determined whether the class and collection action waivers were valid and 

enforceable.  The court found nothing in the language of the class/collective action waiver to 

indicate that the waivers were invalid or unenforceable.  Additionally, plaintiff had not argued that 

the waivers were invalid.  Accordingly, the court found the class/collective action waivers to be 

valid and enforceable, such that the plaintiffs were prohibited from bringing the collective action.  

 The court then examined the enforcement of the arbitration agreements.  Since the 

arbitration agreements required the employee to arbitrate their claims in the jurisdiction where they 

last worked, the South Carolina Federal District Court could only compel the one employee, who 

worked in South Carolina, to arbitrate.  The remaining plaintiffs could only be compelled to 

arbitrate by courts in the jurisdiction where the arbitration was required.  Because plaintiffs were 

bound to arbitrate in different states and the South Carolina Federal District Court could not 

compel them to arbitration, the court transferred their cases to the respective districts to enable 

those courts to compel the employees to arbitration. 

 Finally, the court examined the issue of the sole employee who did not have an arbitration 

agreement with the employer.  The employee had last been employed in Georgia.  The court 

weighed the relevant factors and found the factors favored transferring the case to the Northern 

District of Georgia.  Brumfield v. Kindred Healthcare, Inc., 2018 WL 3222614 (D.S.C. Jul. 2, 

2018). 

CLASS ACTIONS 

A. Proposed Class Definition Did Not Satisfy Predominance Requirement 

 Plaintiff sought class action certification for owners of certain stucco-clad homes in Sun 

City Hilton Head.  The class was defined as stucco-clad homes where the stucco was applied by 

the defendant plastering subcontractor where the home exhibits one of three specific construction 

defects.  The Federal District Court for the District of South Carolina declined to grant class 
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certification holding that the class did not meet the requirement of Rule 23(b) of the Federal Rules 

of Civil Procedure. 

 Under Rule 23(b), question of law or fact common to the class members must predominate 

over any questions affecting only individual class members.  The plaintiffs argued that they only 

needed to allege common defects and provide some evidence that those defects exist in order to 

warrant class certification.  The court disagreed finding that questions of law or fact predominately 

affected individual class members.  The court particularly noted that the houses were constructed 

over a ten year period under different building codes and three different stucco systems.  

Defendants argued that destructive testing would be required to determine whether one of the class 

defects existed.  Additionally, individualized repair scopes would be needed depending on the 

configuration of the house and the damage found.  Particularly, defendants argued that some of 

the potential class members were subject to a statute of limitations defense. 

 The court examined all these factors and concluded that the plaintiff had not met its burden 

to show that the individualized statute of limitations issues could be resolved on a class-wide basis 

and that individual questions of law and fact did not predominate.  The court found no advantage 

to trying the cases collectively when each house required such a substantial individualized inquiry.  

Accordingly, the court denied the plaintiff’s motion for class certification.  Craft v. S.C. State 

Plastering, LLC, 2018 WL 1993863 (D.S.C. April 26, 2018). 

INSURANCE 

A. Insurer Had No Standing to Seek Declaratory Judgment Against Other Insurers 

 Insurer issued CGL policies to general contractor who constructed a condominium project.  

The property owner’s association filed an underlying complaint against the general contractor and 

a number of subcontractors alleging latent construction defects that caused water intrusion and 

other damages.  Insurer was defending the general contractor in the underlying lawsuit. 

 Insurer filed a declaratory judgment action against subcontractors’ insurance companies 

concerning the rights and obligations the subcontractors’ insurers under their own policies.  One 

of these insurance companies, United, also issued an insurance policy directly to the general 

contractor but had denied coverage based on a policy endorsement that excluded coverage for 

property damage arising out of work on a condominium project exceeding 25 units.   
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 Insurer sought a declaration that the subcontractors’ insurers, including United, owe a duty 

to defend and indemnify their mutual insured.  Insurer also asked the Court to make a 

determination on the apportionment of the time on risk as between itself and the other insurers.  

United moved to dismiss for lack of subject matter jurisdiction.  The court first recited the well-

settled rule for standing requires that a litigant must demonstrate in a declaratory judgment action, 

namely, “(1) injury in fact (2) that is fairly traceable to the defendant’s conduct and (3) that is 

likely to be redressed by a favorable decision.”  Based on this standard, the court found that Insurer 

did not have standing. 

 The court had previously issued an order dismissing Insurer’s declaratory judgment action 

regarding the subcontractors’ insurers’ duty to defend the general contractor as an additional 

insured under policies they issued to the general contractor’s subcontractors when Insurer was not 

a party to those contracts.  Likewise, the court held that Insurer could not seek a declaration to 

enforce United’s alleged obligation to defend the general contractor when such obligation arose 

from a contract to which Insurer was not a party.  Insurer’s request for a declaration regarding 

indemnity was not ripe as no factual finding had been made in the underlying case.  Accordingly, 

the court dismissed Insurer’s claims against the other insurance companies.  FCCI Ins. Co. v. Island 

Pointe, LLC, 2018 WL 1100484 (D.S.C. February 23, 2018). 

B. Developer and Contractor Could Maintain Declaratory Action on Subcontractor 

Policy Even Though Not Named Insureds 

 This was a declaratory judgment case requesting a determination of the rights and 

obligations of an insurer to its insured pertaining to construction defect claims in an underlying 

state court lawsuit.  The insured was a subcontractor on a condominium project.  The insurer was 

representing the subcontractor in the underlying lawsuit under a reservation of rights.  The insurer 

filed the declaratory judgment action against the subcontractor, the developer and the contractor.  

The developer and contractor filed a counterclaim against the insurer.  The counterclaim sought a 

determination of the coverage obligation under the insurance policy.  The court noted that both the 

insurer’s complaint and the defendants’ counterclaim sought the same form of relief – a declaration 

as to the applicable insurance policy language. 

 Insurer sought to dismiss the counterclaim under a 12(b)(6) motion, arguing that the 

defendants could not maintain the action because they were not named insureds under the 

insurance policy and the indemnity claim was not ripe for adjudication.  Defendants argued they 
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were third-party beneficiaries under the insurance policy and the determination as to whether 

coverage exists under the policy for the insured subcontractor affected their rights in the underlying 

lawsuit.  Furthermore, the defendants argued that the insurer’s inclusion of them as defendants in 

the case was indictive of insurer’s acknowledgement of the defendants’ interest in the outcome of 

the declaratory judgment action. 

 Insurer first argued that defendants failed to state a claim for relief because the defendants 

were not named insureds and therefore could not seek a declaration regarding the terms and 

enforcement of the insurance policy.  The insurer’s argument principally relied upon the decision 

in Auto-Owners Ins. Co. v. Travelers Cas. & Sur. Co. of Am., No. 4:12-cv-3423, 2014 WL 687338 

(D.S.C. July 22, 2014), where this district court considered whether an insurance company could 

seek a declaration requiring another insurance company to provide a defense in an underlying 

lawsuit.  The court found the fact distinguishable from the current action.  Unlike the Auto-

Owner’s action, which involved an insurance company seeking a declaration of rights against 

another insurance company’s policy, the defendants in the present action were co-defendants in 

the underlying lawsuit along with the insured and had brought a cross-claim against the insured.  

 The determination of whether the defendants could bring a counterclaim required analysis 

of standing under federal law.  The court found they met the constitutional standing requirements 

because they had established facts that, if proven, support financial injury, particularly if the 

alleged losses in the underlying lawsuit are not covered under the insurance policy in question.  

Dismissing insurer’s other arguments, the court found that the defendants had stated a claim for 

relief and denied insurer’s 12(b)(6) motion. 

 Insurer also argued that defendants’ request for declaratory judgment regarding indemnity 

was not ripe as there was no judgment or settlement in the underlying lawsuit.  Alternatively, 

insured argued that is the indemnity determination should be stayed pending the outcome of the 

action.  While the court stated that the duty to indemnify was arguably premature, the court noted 

that the insurer’s own declaratory judgment action sought determination regarding the insurer’s 

duties regarding indemnity.  After review, the court denied the insurer’s motion to dismiss and 

directed the parties to consult and after consultation file separate motions to stay the matter.  

American Southern Ins. Co. v. Affordable Home Improvements, 2018 WL 2087229 (D.S.C. 

May 4, 2018). 
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C. Duty to Defend Affirmed as CIP Exclusion Was Not Applicable to Coverage Afforded 

to Additional Insureds 

 The Fourth Circuit Court of Appeals considered an insurance coverage dispute regarding 

claims in an underlying personal injury suit against two contractors were covered under policies 

issued by insurer (“AI Insurer”), in which the contractors were “additional insureds.”  Insurer had 

contended the claims were excluded from coverage, and refused to participate in the contractors’ 

defense, and did not contribute to a final settlement of the lawsuit.  Another insurer, (“Insurance 

Company”), which had defended the contractors under the terms of a different policy and had paid 

the settlement amount, filed this action against AI Insurer asserting that AI Insurer had breached 

its duty to defend.  Insurance Company sought a declaratory judgment requiring AI Insurer to 

reimburse Insurance Company for the full settlement amount plus prejudgment interest and for the 

fees and costs Insurance Company incurred in defending the underlying action. 

 The Federal District Court for the Western District of North Carolina had denied AI 

Insurer’s motion for summary judgment and granted the Insurance Company’s motion in part, 

concluding that AI Insurer was liable to Insurance Company for repayment of the settlement plus 

prejudgment interest.  However, the district court denied Insurance Company’s motion for 

recovery of full defense costs, holding AI Insurer should only pay half of the defense costs.  The 

parties cross-appealed. 

 On appeal, the fourth circuit affirmed the district judgment that AI Insurer improperly 

relied on a policy exclusion to avoid its duty to defend.  The underlying action involved a personal 

injury of an employee of a second tier subcontractor.  At the time of the injury, the second tier 

subcontractor held both CGL and umbrella policies issued by AI Insurer.  These policies included 

both the prime contractor and first tier subcontractor as additional insureds.  First tier subcontractor 

had its own CGL policy issued by Insurance Company and the prime contractor also had coverage 

under the owner’s OCIP program.  Although the owner’s OCIP required participation by all tiers 

of contractor, participation was not automatic.  Prime contractor did not enroll either the first or 

second tier subcontractors in the OCIP.  As unenrolled subcontractors, both the first and second 

tier subcontractors maintained their own insurance coverage.    

 The injured worker filed the underlying personal injury lawsuit against prime contractor 

and first tier subcontractor, alleging both the prime contractor and first tier subcontractor failed 

(1) to provide a safe work environment; (2) to properly inspect certain safety features; (3) to control 
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and supervise the workplace; and, (4) failed to warn subcontractors about lack of safety measures.  

The injured worker did not name his employer, the second tier subcontractor, in the lawsuit but 

was paid workers’ compensation benefits based on his status as an employee of the second tier 

subcontractor.  Insurance Company agreed to defend the underlying lawsuit subject to a 

reservation of rights.  Insurance Company sought AI Insurer’s participation in this defense, but AI 

Insurer declined on the ground that any defense of the claims was subject to a CIP exclusion 

contained in its policies. 

 The appeal dealt with three primary issues (1) whether the CIP exclusion in the policies 

excuse the AI Insurer from defending the underlying action; (2) if the AI Insurer breached its duty 

to defend, was the AI Insurer liable to reimburse Insurance Company for settlement; and, (3) if AI 

Insurer breached its duty to defend, was it required to reimburse Insurance company for the full 

amount of the defense costs.  Examining the plain language of the CIP exclusion, only injuries 

arising from the second tier subcontractor’s operation were excluded.  As the underlying lawsuit 

dealt with injuries allegedly arising out of the prime contractor’s and first tier subcontractor’s 

operation, the CIP exclusion did not apply.  Because the plaintiff’s injuries arguably arose out of 

the operations other than those conducted exclusively by the second tier subcontractor, the AI 

Insurer was not entitled under the policy language to rely on the CIP exclusion to avoid its duty to 

defend.  Accordingly, the court held that the AI Insurer breached its duty to defend against the 

underlying personal injury action. 

 Since there was a duty to defend, the court addressed the AI’s liability for settlement costs 

and defense costs.  Although AI Insurer had issued an umbrella policy providing $5,000,000 in 

coverage, AI Insurer contended that the umbrella coverage was not triggered.  The basis for such 

contention was (1) the insured did not agree to extend the umbrella coverage to the additional 

insureds, or alternatively, (2) Insurance Company’s policy took priority over the AI Insurer’s 

umbrella policy based on the policy’s “other insurance” provisions.  Again, the court disagreed 

with the AI Insurer’s position.  First the language of the umbrella policy provided that the 

additional insureds under the CGL policy automatically were insureds under the umbrella policy. 

 Secondly, the umbrella’s policy’s other insurance provision was triggered once the limit of 

the CGL policy was exhausted.  Examining the “other insurance” provisions, the court concluded 

that the subcontract required AI Insurer’s policies to be “primary and non-contributory” to all other 

insurance provided to the first tier subcontractor, including the policy issued by Insurance 
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Company.  The court therefore concluded that the AI Insurer umbrella policy coverage was 

triggered immediately upon the exhaustion of the AI Insurer CGL policy, and that the Insurance 

Company CGL policy did not take priority over that umbrella policy.  Accordingly, the fourth 

circuit affirmed the district court’s holding that the AI Insurer was liable for the full $1.7 million 

settlement amount. 

 Finally, the court addressed the defense cost issue.  The district court had held that the AI 

Insurer and the Insurance Company should equally bear the defense fees and costs for the 

underlying lawsuit.  On appeal, Insurance Company argued that the AI Insurer should bear the 

entire defense cost because the AI Insurer’s CGL policy’s coverage was “primary without 

contribution,” and Insurance Company did not have a separate duty to defend.  The fourth circuit 

agreed with Insurance Company’s position, finding that the district court had erroneously relied 

on decisions that were distinguishable from the current case.  In the distinguishable opinion, the 

insurers each had independent duties to defend based on the nature of their primary coverage, 

which were applicable to acts occurring during different time periods.  In the present case, one 

occurrence triggered coverage under concurrent, not consecutive policies.  Accordingly, AI Insurer 

was liable for the full amount of the defense costs.  Continental Cas. Co. v. Amerisure Ins. Co., 

886 F.3d 366 (4th Cir. 2018). 

D. Insurers Waived Right to Apportion Damages and Contest Coverage by Failing to 

Obtain Allocated Verdict and Adequately Reserve Right to Contest Coverage 

 A declaratory judgment action was brought in the United States District Court by Plaintiff 

Homeowner’s Association (the “HOA”), seeking a determination that the damages awarded to it 

against builder and developer in an underlying state court action were recoverable against the 

Defendant Insurers.  The District Court action was initially stayed by agreement of the parties 

pending adjudication of the state court action.  After HOA obtained a verdict in its favor in the 

state court action, developer and contractor appealed the verdict to the South Carolina Court of 

Appeals.  While the appeal was pending, HOA moved to lift the stay in the District Court 

declaratory judgment action against insurers.  After the stay was lifted, HOA and Insurers filed 

cross motions for summary judgment. 

 The underlying state court case involved two general contractors – one of whom started 

the project (the “Original Contractor”), and another who completed the project (the “Completion 

Contractor”) after it was abandoned by the Original Contractor.  The trial was bifurcated into two 
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phases, aligning with the two phases of the project’s construction.  The Phase I trial resulted in a 

verdict in favor of the HOA on its claims for negligence, breach of warranty, and breach of 

fiduciary duty.  The parties and insurers stipulated to HOA’s damages as to Phase II, and further 

stipulated that insurer’s liability for those damages was limited to covered damages as determined 

by this declaratory judgment action. 

Insurers asserted several arguments in favor of summary judgment.  Completion 

Contractor’s insurer contended the “your work” exclusion precluded coverage for any work 

performed by Completion Contractor.  The Court disagreed, and found the “your work” exclusion 

did not apply because the trial court record indicated Completion Contractor’s work may have 

damaged work performed by Original Contractor and others. 

 Insurers also contended that “known loss” policy limitations limited coverage under those 

policies issued after the underlying state court action was filed in 2010.  The Court again disagreed.  

The Insurer’s reservation of rights letters failed to adequately reserve the Insurers’ right to contest 

coverage under those limitations, therefore the Insurers waived their right to contest coverage 

under them.   

 Similarly, the Court rejected Insurers’ contention that HOA’s damages for breach of 

warranty were not covered.  Although the Court recognized that the cost of repairing faulty 

workmanship is typically excluded from CGL coverage, Insurers again failed to adequately reserve 

their right to contest coverage under such exclusions in their reservation of rights letters.  The 

Court also criticized the Insurer’s failure to advise the insureds of the need for allocated verdicts 

among covered and uncovered damages.  And, they reference an intent to pursue a declaratory 

judgment action following any adverse jury verdicts.   

 HOA’s motion for summary judgment was based on: (1) Insurers’ failure to obtain or 

pursue verdicts allocating damages between those damages that were covered and not covered; 

and (2) the insufficiency of the reservation of rights letters to reserve the right to contest coverage 

issues.  The District Court agreed and found that any attempt by the court to allocate damages as 

those that were covered or not covered would be speculative.  Because the reservation of rights 

letters failed to articulate coverage positions or dispute coverage for any specific claim or type of 

damage, insurers waived their rights to contest coverage later.  Stoneledge at Lake Keowee Owners 

Ass’n, Inc. v. Cincinnati Ins. Co, 2018 WL 4689135 (D.S.C. Sept. 28, 2018.) 
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E. Insurance Carrier Has Right to Select Counsel of Choice  

Contractor was named a defendant in a series of state court actions brought by homeowners 

and HOA alleging latent defects and progressive damage to townhomes constructed by Contractor.  

Contractor submitted the actions to two CGL carriers who insured Contractor at various times 

during the risk period alleged by the Plaintiffs.  Both insurers agreed that the alleged claims 

triggered their duty to defend.   

 Contractor requested a specific law firm to represent it in the state court actions.  One of 

Contractor’s insurers agreed to Contractor’s selection, but the other (the “Insurer”) did not.  Insurer 

contacted three different attorneys to inquire about representation of Contractor.  Contractor 

objected to each of Insurer’s selections of counsel for various reasons including purported conflicts 

of interest and prior bad experiences with selected counsel.  Insurer then brought this declaratory 

judgment action in the United States District Court seeking declarations: (1) that Insurer had the 

right to select counsel to defend the Contractor; (2) that Insurer had fulfilled its duty to defend by 

selecting counsel to defend Contractor; (3) that Contractor had violated its insuring agreement by 

refusing to consent to counsel selected by Insurer, thereby excusing Insurer of its duty to defend 

and indemnify; and (4) that Insurer had no obligation to reimburse or compensate Contractor for 

its expenses in retaining its own counsel. 

 The Court found that the insurance policy language gave Insurer the right to select counsel 

to defend Contractor.  Under Rule 1.8(f) of the South Carolina Rules of Professional 

Responsibility, Contractor must consent to counsel assigned by Insurer.  Contractor’s refusal to 

consent does not constitute a breach of the insuring agreement by Insurer – rather, Contractor may 

refuse to accept the defense offered by Insurer and has the right to retain its own counsel.  But in 

doing so, Contractor waives its right to compensation for defense fees. 

 Contractor argued that the course of dealing between itself and Insurer altered the terms of 

the insuring agreement and required Insurer to use counsel of Contractor’s choosing.  Contractor 

relied on the fact that Insurer used the same law firm chosen by Contractor to defend it in prior 

litigation.  In its rejection of this argument, the Court pointed to evidence that Contractor 

unsuccessfully attempted to negotiate a term into the insuring agreement requiring Insurer to utilize 

counsel of Contractor’s choosing.  Thus, the insuring agreement effectively memorialized the 

parties’ ultimate intent.   
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 Contractor also argued that counsel selected by Insurer was not “effective counsel” as 

required by the insuring agreement.  Contractor offered no evidence at trial to support this 

contention.   

 Because the underlying state court action brought by the HOA was still in its early stages, 

the Court declined to rule on whether Contractor breached the insuring agreement by refusing to 

agree to Insurer’s selection of counsel, thereby excusing Insurer’s duty to indemnify.  The Court 

found that it could not yet determine whether Insurer had been or would be prejudiced by a 

purported and alleged failure to cooperate with the defense by the Contractor.  Similarly, it could 

not yet determine whether Contractor had been or would be prejudiced by Insurer’s selection of 

counsel.   

 The Court then turned to Insurer’s contention that its efforts constituted an exhaustion of 

its obligation to defend the Contractor in the underlying state court actions.  The Court found that 

Insurer had fulfilled its duty to defend up to that point in the state court trial, but that the duty to 

defend could be reinstated during the pendency of the matter, either through Contractor’s consent 

to Insurer’s counsel selection or vice versa.  State National Ins. Co. v. Eastwood Construction, 

LLC, C/A. No.: 6:16-cv-02607 (D.S.C. Sept. 5, 2018.) 

LIMITATIONS ON ACTIONS 

A. Lack of Language in Building Permit Does Not Bar Application of Statute of Repose 

 Community sued architect and builder for alleged construction defects in some of the 

community amenity buildings.  Community asserted claims for breach of contract, breach of 

warranty, negligence, gross negligence, and breach of express and implied warranties.  The 

community clubhouse was designed and constructed in 2006 and 2007.  Plaintiff filed the action 

in 2017.  Defendants moved for partial summary judgment asserting the statute of repose barred 

the plaintiff’s action because the clubhouse was substantially completed in 2007.   

 Community argued that the statute of repose did not apply because the building permit did 

not include a statutorily required notice of the statute of repose, that claims for gross negligence 

were not barred by the statute of repose, and that the statute of repose has not yet accrued because 

the structure was not yet substantially completed. 

 The court examined the South Carolina statute of repose and noted that the statute provides 

that a certificate of occupancy constitutes proof of substantial completion unless the parties agree 
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otherwise in writing.  The action was filed more than nine years after certificate of occupancy had 

been issued. 

 Plaintiff first argued that substantial completion had not occurred because the structure was 

allegedly unsafe for use and the statute of repose would only accrue when the structure was safe 

for its intended use.  The court found this argument without merit as the statute of repose 

specifically limits actions arising out of unsafe conditions of an improvement to real property. 

 Plaintiff then argued that failed remedial work performed in 2009 restarted the accrual of 

the statute of repose but cited no authority for the proposition.  While negligence claims for work 

performed in 2009 were not yet barred by the statute of repose, the plaintiff only alleged negligence 

for the original work performed in 2006 and 2007.  Accordingly, the court found the clubhouse 

was substantially complete in 2007. 

 Plaintiff next argued that the building permit lacked the statutory bold-type notice required 

by section 15-3-640.  The court also found this argument was without merit.  The building permit 

was issued by the local building official, not the defendants.  Plaintiff cited no authority for the 

proposition that a local building official could unilaterally waive a builder’s ability to assert the 

statute of repose as a defense. 

 Plaintiff’s next argument was the statute of repose did no foreclose its claims for express 

and implied warranties.  Again, the court disagreed, finding the plaintiff’s warranty claims plainly 

arose out of alleged defective and unsafe conditions of the building.  The statute of repose did not 

provide that the parties could agree to express warranties beyond the eight-year period and the 

plaintiff had not alleged the existence of any such warranty. 

 Finally, the plaintiff argued that the statute of repose did not apply to the gross negligence 

claims.  The defendants conceded that the statute did not apply to such claims; however, the 

plaintiff could not make a prima facie case for gross negligence.  The court did not consider the 

prima facie argument because the defendants did not assert the same in their partial summary 

judgment motion.  Additionally, as discovery was not closed, the court found that any motion for 

summary judgment on the gross negligence issue was premature.  Accordingly, the court granted 

the defendants partial summary judgment on all plaintiff’s claims with the exception of the gross 

negligence claims.  Hampton Hall, LLC v. Chapman Coyle Chapman & Assocs., 2017 WL 

6622508 (D.S.C.  Dec. 27, 2017). 
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B. Building Code Violation Not Gross Negligence Per Se, But May Be Evidence of Gross 

Negligence 

 The action involved alleged construction defects in several amenity buildings for a large 

coastal residential development including a golf clubhouse, sports center, and community 

clubhouse.  The developer sued the architect and general contractor, filing the action on May 12, 

2017, alleging defective construction and asserting claims for breach of contract, breach of 

warranty, negligence, gross negligence, and breach of express and implied warranties.  The court 

had previously ruled that all claims relating to the community clubhouse, except gross negligence 

claims, were barred by the eight-year South Carolina statute of repose because the community 

clubhouse was substantially completed in 2007. 

 In February 2018, contractor filed a third-party complaint against several subcontractors, 

asserting claims for negligence, gross negligence, breach of warranty, breach of contract, 

indemnification, strict products liability, and “apportionment of damages.”  One of the 

subcontractors moved for summary judgment on all claims relating to the golf clubhouse and 

community clubhouse, arguing claims other than gross negligence claims were barred by the 

statute of repose and that the contractor had not set forth a prima facie case for gross negligence. 

 Contractor conceded its claims against subcontractor pertaining to the community 

clubhouse, with the exception of gross negligence, were barred by the statute of repose  However, 

contractor argued that its claims regarding the golf clubhouse were not barred by the statute of 

repose because (1) the third party complaint contractor included in its answer to the plaintiff’s 

amended complaint related back to the original complaint filed in the action; or,  (2) the statute of 

repose should be tolled.   

 The court found both arguments without merit stating that: “The statute of repose cannot 

be tolled—that is the point of a statute of repose.”  The relation back doctrine allows amended 

pleading to relate back to the date of the original pleading.  The third-party complaint is not an 

amended pleading and the contractor cited no authority holding that a third-party complaint relates 

back to the date of a pleading filed by an adverse party.  As the plaintiff served the contractor on 

the day the statute of repose lapsed, the statute of repose barred contractor’s third-party action 

before the contractor’s right to bring the action accrued.  Accordingly, the court held that all claims 

against the subcontractor relating to the community clubhouse and the golf clubhouse were barred 

with the exception of the claims for gross negligence. 
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 As to the gross negligence, the subcontractor argued that contractor could not make a prima 

facie case for gross negligence because evidence of a building code violation is not gross 

negligence per se and because a certificate of occupancy would not have issued had subcontractor 

been grossly negligent.  The court found that while evidence of a building code violation is not 

gross negligence per se, such can be evidence of gross negligence, thus creating a genuine dispute 

of material fact.  The court found no merit in the argument that issuance of a certificate of 

occupancy as a matter of law relieves construction subcontractors of any possibility of liability for 

gross negligence that results in latent defects.  Subcontractor’s other arguments consisted of 

disputed questions of material fact, making summary judgment inappropriate.  Accordingly, all 

causes of action against the subcontractor were dismissed except the cause of action for gross 

negligence.  Hampton Hall, LLC v. Chapman Coyle Chapman & Assocs., 2018 WL 2305658 

(D.S.C.  May 21, 2018). 

C. Statute of Limitations Begins to Run When Latent Defects Could Have Been 

Discovered with Reasonable Diligence  

 HOA and unit owners brought causes of action against townhome community contractor 

and developer entities alleging negligence and breach of warranty.  HOA also asserted claims for 

breach of fiduciary duty against a principal of the contractor and other former HOA board 

members.  The applicable statute of limitations for each claim against the contractor entities was 

three years. 

The case involved two general contractors – one of whom started the project (the “Original 

Contractor”), and another who completed the project after it was abandoned by the Original 

Contractor.  The jury awarded damages to the HOA against both contractors.  The trial court denied 

Original Contractor’s motion for directed verdict based on the statute of limitations, and this appeal 

followed. 

The South Carolina Court of Appeals affirmed the denial of the motion for directed verdict.  

There was evidence that certain unit owners were aware of possible defects as early as 2003, and 

that the HOA was aware of possible defects and water intrusion issues as early as 2005; however, 

the instant case was filed in 2010.   

The Court analyzed the evidence presented in the case, and determined that one of the 

contractor entities attempted repairs to the project upon discovery of potential defects in 2003.  It 
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was not discovered that these repairs were inadequate until some time later.  Further, the evidence 

indicated certain significant defects were not discovered until 2009.   

In its analysis, the Court found there was some evidence that the latent defects upon which 

Plaintiffs’ claims were based could not have been discovered through the exercise of reasonable 

diligence until 2009 at the earliest, and that many could not be discovered without destructive 

testing.  Stoneledge at Lake Keowee Owners’ Association, Inc. v. IMK Development Co., LLC, 

2018 WL 4905983 (S.C. Ct. App. Oct. 10, 2018.) 

MISCELLANEOUS 

A. Fourth Circuit Certifies Attorney Client Privilege Question to South Carolina 

Supreme Court 

 The matter is before the fourth circuit on the insurance company’s petition for a writ of 

mandamus, challenging the South Carolina Federal District’s Court’s holding that certain 

insurance claims files were not protected by attorney-client privilege.  The insurance company had 

provided excess liability coverage for a contractor.  During the coverage time period, contractor 

constructed a residential development.  The home owner’s association sued contractor and the 

insurance company refused the contractor’s demand to defend and indemnify the contractor in the 

lawsuit.  Contractor and home owner’s association subsequently sued insurance company, alleging 

bad faith failure to defend and indemnify. 

 Insurance company removed the case to the South Carolina Federal District Court.  During 

discovery, the plaintiffs sought production of the insurance company’s claim file relating to the 

residential development lawsuit and later sought the insurance company’s files relating to all of 

contractor’s claims under the excess liability policies.  The insurance company contended that the 

files contained material protected by the attorney-client privilege and produced files in redacted 

form.  Plaintiffs filed multiple motions to compel and the district court ordered the insurance 

company to produce the files in camera for inspection.  Insurance company sought a writ of 

mandamus to vacate the district court’s order. 

 In finding that the disputed documents were not protected by South Carolina’s attorney-

client privilege, the district court relied upon City of Myrtle Beach v. United Nat. Ins. Co., 

No. 4:08-1183-TLW-SVH, 2010 WL 3420044 (D.S.C. Aug. 27, 2010) (unpublished).  Like the 

current case at issue, City of Myrtle Beach involved a bad faith insurance suit under South Carolina 
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law in which the insured sought to compel the insurer to produce the relevant claims file, and the 

insurer argued that the file contained material protected by the attorney-client privilege.  The court 

in City of Myrtle Beach found that when the insurer voluntarily injected an issue into the case, the 

insurer voluntarily waived the attorney-client privilege.  The court found that voluntary injection 

of an issue could include asserting advice of counsel as an affirmative defense or an assertion of a 

new position of law or fact may be a basis of waiver.  Accordingly, the City of Myrtle Beach court 

found that since the insured has presented a prima facie case of bad faith and the insurer failed to 

meet its burden in establishing the absence of waiver of attorney-client privilege on account of the 

defenses asserted in its answer, the insurer waived privilege in the case.   

 The insurance company argued that the City of Myrtle Beach case was inconsistent with 

South Carolina law; however, the district court rejected the insurance company’s argument and 

followed the approach in City of Myrtle Beach.  Thus, the district count ordered the insurance 

company to produce the documents for in camera review. 

 Upon petition to the fourth circuit, the fourth circuit agreed with the insurance company 

that if South Carolina law does not support the “at issue” exception applied in City of Myrtle 

Beach, then the district court’s order was erroneous.  Examining South Carolina precedent, the 

fourth circuit found no controlling precedent in the decisions of the South Carolina Supreme Court 

and certified the following question: 

Does South Carolina law support application of the “at issue” exception to the 

attorney-client privilege such that a party may waive the privilege by denying 

liability in its answer? 

 

In re:  Mt. Hawley Insurance Company, No. 18-1401 (4th Cir. June 28, 2018) (certifying question 

to the South Carolina Supreme Court). 

B. No Unjust Enrichment Cause of Action Against Assignee 

 The action was before the court on the defendant’s motion to dismiss.  Plaintiff was a prime 

contractor on a SCDOT project.  Plaintiff hired subcontractor to perform hauling services.  

Subcontractor assigned its accounts receivables to defendant factoring company. Factoring 

company notified Contractor of the assignment. 

 Contractor filed an action against the subcontractor, claiming that subcontractor 

improperly billed the contractor for certain surcharges that were not allowable under the 

subcontract.  Contractor alleged that due to the improper surcharges, contractor had mistakenly 

overpaid the subcontractor and the factoring company.  Contractor alleged two causes of action 



20 

against the factoring company (1) restitution for unjust enrichment and/or mistake; and, (2) 

declaratory judgment. 

 The court found the Contractor could not base its restitution cause of action on mistake.  A 

contract may be reformed based on mutual mistake; however, since the contractor did not have a 

contract with the factoring company mistake failed to establish a right to relief. 

 The court then examined the unjust enrichment claim, stating that the contractor had to 

demonstrate the factoring company had been unjustly enriched at the expense of the contractor.  In 

the absence of a contract, the court determined the commercial relationship between the contractor 

and the factoring company was governed by the UCC.  UCC § 9-404(b) was applicable and 

provided: “the claim of an account debtor against an assignor may be asserted against an assignee 

only to reduce the amount the account debtor owes.”  The official comments to UCC § 9-404(b) 

state the section generally “does not afford the account debtor the right to an affirmative recovery 

from an assignee.”  Given that the contractor’s demands for repayment of alleged overpayments 

was an affirmative claim, the court held that UCC § 9-404(b) explicitly barred the contractor from 

asserting an affirmative claim for payment of funds under an allegation of unjust enrichment 

against the factoring company.   

 The court found the contractor other arguments without merit and noted the contractor was 

attempting to assert claims for recovery of funds against the factoring company that were more 

properly against the subcontractor with whom the contractor had a contractual relationship.  

Accordingly, the court granted the factoring company’s motion to dismiss.  Manning & Sons 

Trucking & Utilities, LLC v. McCarthy Improvement Co., 2018 WL 3008990 (D.S.C. Jun. 14, 

2018). 

C. Strict Standard Applied When Indemnitee Seeks Indemnification for Its Own 

Negligence 

 This case involved the alleged negligent construction of a condominium project, which 

resulted in numerous construction defects.  The underlying action was filed in 2010.  HOA asserted 

numerous defects with the windows and doors, including design and installation defects.  HOA 

alleged the general contractor contracted with subcontractor for installation of the windows and 

doors.  Contractor alleged it was entitled to contractual indemnity from subcontractor and also 

claimed entitlement to equitable indemnification.  The original contract between contractor and 
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subcontractor, which was executed in 2006 (the “Subcontract”), included the following indemnity 

clause: 

12.1 SUBCONTRACTOR'S PERFORMANCE.  To the fullest extent permitted 

by law, the Subcontractor shall indemnify and hold harmless the Owner, the 

Architect, the Contractor (including its affiliates, parents and subsidiaries) and 

other contractors and subcontractors and all of their agents and employees from and 

against all claims, damages, loss and expenses, including but not limited to 

attorney’s fees, arising out of or resulting from the performance of the 

Subcontractor’s Work provided that 

 

(a) any such claim, damage, loss, or expense is attributable to bodily injury, 

sickness, disease, or death, or to injury to or destruction of tangible property 

(other than the Subcontractor’s Work itself) including the loss of use 

resulting there from, to the extent caused or alleged to be caused in whole 

or in any part by any negligent act or omission of the Subcontractor or 

anyone directly or indirectly employed by the Subcontractor or anyone for 

whose acts the Subcontractor may be liable, regardless of whether it is 

caused in part by a party indemnified hereunder. 

 

(b) such obligation shall not be construed to negate, or abridge, or otherwise 

reduce any other right or obligation of indemnity which would otherwise 

exist as to any party or person described in this article 12.1. 

 

 In early 2007, after the water intrusion around the windows and doors began, contractor, 

subcontractor and the window/door manufacturer entered into a second contract (the “2007 

Agreement”).  The 2007 Agreement contained another indemnification provision: 

In the event either [contractor] or [developer] are sued hereafter by or on behalf of 

any subsequent owner, alleging that one or more of the windows and/or doors do 

not comply with the original and amended contract documents, or are defectively 

installed, [subcontractor] agrees to unconditionally indemnify both [contractor] and 

[developer] against these allegations and will pay all damages (including 

reasonable attorney's fees) incurred by either or both, as determined by a court of 

competent jurisdiction or award of arbitration, liability incurred by either or both 

as consequence including, but not limited to, costs and attorney’s fees, any remedial 

costs of expert witnesses, cost of arbitration and all other damages incurred. 

 

 Following years of litigation, the contractor and subcontractor reached separate settlements 

with the HOA and individual home owners.  Following these settlements, contractor pursued its 

indemnity claims against subcontractor.  Contractor claimed it was entitled to contractual 

indemnity from subcontractor for the settlement amount along with attorney's fees and expenses.  

Specifically, contractor argued that the Subcontract “as modified by the 2007 Agreement,” 
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required the subcontractor to indemnify contractor and the “right of indemnity was not lessened 

by any concurrent negligence or causation by the contractor.”  Subcontractor moved for partial 

summary judgment, arguing that neither the Subcontract nor the 2007 Agreement obligated the 

subcontractor to indemnify the contractor for the contractor’s own wrong doing. 

 In order to prevail, the contractor had to show the language in the Subcontract or the 2007 

Agreement could only be interpreted to show the parties intended to indemnify the indemnitee for 

the indemnitee’s own negligence.  The trial court found the Subcontract’s language did not clearly 

and unequivocally require subcontractor to indemnify contractor for contractor’s own negligence 

and limited indemnification to damages resulting from the work subcontractor performed.  

Likewise, the trial court found the 2007 Agreement did not clearly and unequivocally require 

subcontractor to indemnify contractor for contractor’s own negligence.  The trial court also found, 

to the extent the 2007 Agreement purported to indemnify contractor “unconditionally,” it was 

unconscionably broad.  Contractor appealed. 

 On appeal the South Carolina Court of Appeals examined three issues: (1) did the circuit 

court err by applying the clear and unequivocal standard based on its improper conflation of 

indemnification for contractor’s own negligence with indemnification for contractor’s sole 

negligence; (2) did the circuit court err by finding the indemnity clause in the Subcontract did not 

require subcontractor to indemnify contractor for contractor’s own concurrent negligence; and, 

(3) did the circuit court err by failing to reconcile the Subcontract and the 2007 Agreement and 

construe them in conjunction when determining whether subcontractor was obligated to indemnify 

contractor for contractor’s own concurrent negligence? 

 Contractor first argued that the trial court erred in combining the idea of sole negligence 

and concurrent negligence under the broad term “own” negligence, thereby causing the trial court 

to apply an improper standard when interpreting the indemnification clauses.  The court of appeals 

disagreed, finding the trial court applied the proper standard.  South Carolina courts have 

consistently defined indemnity as “that form of compensation in which a first party is liable to pay 

a second party for loss or damage the second party incurs to a third party.”  Based on 

South Carolina precedent, the clear and unequivocal standard applies any time an indemnitee is 

seeking indemnification for its own negligence, whether sole or concurrent.  Accordingly, the court 

of appeals found the trial court properly applied the clear and unequivocal standard to contractor’s 

attempt to obtain indemnification for its concurrent negligence. 
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 Next the court examined the indemnification clause in the Subcontract, noting that S.C. 

Code §23-2-10 prohibits enforcement of a contract that purports to indemnify an indemnitee for 

the indemnitee’s sole negligence.  Contractor argued the trial court erred in finding the 

indemnification clause in the Subcontract did not require subcontractor to indemnify contractor 

for contractor’s concurrent negligence.  Subcontractor argued the trial court properly determined 

the Subcontract’s language failed to meet the heightened burden of showing, in clear and 

unequivocal terms, that subcontractor was required to indemnify contractor for contractor’s 

concurrent negligence.  Subcontractor claimed the Subcontract obligated the subcontractor to 

indemnify the contractor only for claims and expenses caused by subcontractor’s negligent acts or 

omissions.  The court of appeals again found the trial court applied the proper standard in 

construing the indemnity clause in the Subcontract, finding that the indemnity clause, while broad, 

failed to require the subcontractor to indemnify the contractor for the contractor’s concurrent 

negligence.   

 Finally, the court of appeals addressed the issue of construing the Subcontract and 2007 

Agreements in conjunction.  Contractor argued that the phrase “all damages,” in the 2007 

Agreement conflicted with and replaced the phrase, “to the extent caused,” in the Subcontract. 

Subcontractor argued the trial court properly construed the Subcontract and 2007 Agreement 

separately based on a term in the 2007 Agreement stating it “had not amended or affected any 

party’s contractual rights and responsibilities except to the extent specifically stated.”  The court 

of appeals upheld the trial court’s determination that the 2007 Agreement did not rescue the 

Subcontract’s failure to clearly and unequivocally provide for indemnification of the contractor’s 

own concurrent negligence.  First, in the absence of clear and express language in the 2007 

Agreement, the court declined to rewrite the indemnity clauses.  Secondly, the 2007 Agreement 

again failed to show an intent, in clear and unequivocal terms, to indemnity the contractor for its 

own concurrent negligence.  Even though the terms in the 2007 agreement were broad and 

comprehensive, the terms were inadequate to show the parties intended for the subcontractor to 

indemnify the contractor for contractor’s own concurrent negligence.  Accordingly, the court of 

appeals affirmed the circuit court’s decision finding that neither the Subcontract nor the 2007 

Agreement required the subcontractor to indemnify the contractor for the contractor’s own 

concurrent negligence.  Concord & Cumberland Horizontal Property Regime v. Concord & 

Cumberland, LLC., 2018 WL 3748616 (S.C. Ct. App. Aug. 8, 2018). 
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D. Allocation of Verdict and Apportionment of Fault   

 HOA brought causes of action against townhome community contractor and developer 

entities alleging negligence and breach of warranty.  HOA also asserted claims for breach of 

fiduciary duty against a principal of the contractor and other former HOA board members. 

 At trial, the jury returned a $5 million verdict for HOA - $3 million against contractors on 

the negligence claims; $1 million against contractors on the breach of implied warranty claims; 

and $1 million against the contractor’s principal and other board members on the breach of 

fiduciary duty claims.   

 The case involved two general contractors – one of whom started the project, and another 

(the “Completion Contractor”) who completed the project after it was abandoned by the first 

contractor.  The jury apportioned 40% of fault to the Completion Contractor on the negligence 

claim, and 70% of fault to the Completion Contractor on the breach of implied warranty claim.   

 The South Carolina Court of Appeals addressed the question of how to allocate setoffs 

from settlements reached by other parties prior to the verdict.  Because none of these settling 

defendants were board members, the Court found that the verdict for breach of fiduciary duty was 

not entitled to any setoff.  The remaining $4 million verdict should, however, be set off by the 

amount of the prior settlements.  These settlements reduced the $4 million award to $2,144.088.23 

to allocate between the negligence and breach of implied warranty claims.   

 The Court determined that, since the jury awarded $3 million for negligence and $1 million 

for breach of implied warranty, 3/4 of the remaining award should be allocated to negligence, with 

the remainder allocated to breach of implied warranty.  The Court then applied the jury’s fault 

apportionment determination to the Completion Contractor to this allocation to calculate the 

judgment entered against that party.  Because the jury found that Completion Contractor’s liability 

under the negligence claim was less than 50%, Completion Contractor was not jointly and 

severally liable under the South Carolina Contribution Among Joint Tortfeasors Act, S.C. Code 

Ann. § 15-38-10 et seq.  Instead, liability was limited to that portion of fault determined by the 

jury.  Stoneledge at Lake Keowee Owner’s Association, Inc. v. IMK Development Co., LLC, 2018 

WL 4905772 (S.C. Ct. App. Oct. 10, 2018.) 
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LEGISLATION 

A. Stays Involving Contested Cases  

 Legislation set a time frame in which a party can file a motion to lift an automatic stay in 

contested cases.  A party in a contested case may move the court to lift a stay 90 days after the 

contested case is initiated.  The administrative law court must hold a hearing within thirty days 

after the party files a motion to lift the stay.  The process to lift a stay does not apply to contested 

cases concerning permits or licenses involving hazardous waste and such stays will not be lifted 

until the contested case is concluded.  The legislation also set the maximum time frame for the 

administrative law court to issue a final decision in a contested case.  2018 S.C. Acts 134. 

B. Jurisdiction of Board of Architectural Examiners and Exemptions to Engineering 

Registration Requirements 

 Legislation clarified that Board of Architectural examiners has jurisdiction over practice 

undertaken by nonlicensed individuals and firms.  Legislation also modified the exclusions under 

S.C. Code Ann. § 40-22-280 to provide that Title 40 Chapter 22 does not apply to the preparation 

of plans and specifications for building less than three stories high and less than five thousand 

square feet in area.  2018 S.C. Acts 138. 

C. Contractors May Provide Surety Bonds In lieu of Financial Statements 

 Legislation added new section to licensing act allowing general and mechanical contractors 

to provide a surety bond in lieu of providing financial statement showing a minimum net worth for 

a license group.  The surety bond must be two times the required net worth for the applicant’s 

license group.  The bond is for the benefit of any person who is damaged by an act or omission of 

the applicant constituting a breach of construction contract or a contract for the furnishing of labor, 

materials, or professional services for construction undertaken by the applicant, or by any unlawful 

act or omission of the applicant in performing construction.  Claims against such bonds may be 

filed against the bond in accordance with procedures established by the Contractor’s Licensing 

Board.  2018 S.C. Acts 217. 
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