House of Delegates
May 16, 2019

May 2019

Dear Member of the House:
The House of Delegates of the South Carolina Bar will convene at on Thursday, May 16,
2019, in the Richardson Ballroom on the campus of Winthrop University in Rock Hill, South
Carolina. Lunch will be ready at 12:30 p.m. and the business meeting will begin promptly at 1:00
p.m. When you arrive, please be certain to sign in so that the minutes will reflect your
attendance.
The proposed agenda precedes the first tab of the attached book. You may remove for
discussion any item from the Consent Agenda before the agenda is adopted at the start of the
meeting. Please remember the restrictions on positions which may be supported by a
mandatory bar association. There is a brief description of these restrictions behind the agenda.
You are encouraged to participate in thorough debate on agenda items. But, please
respect your fellow House members by making your remarks succinct and pertinent to agenda
items being debated.
Please arrive early to review any additional materials which may be distributed at the
meeting. Available materials have been sent to you to allow you an opportunity to consult your
constituency concerning the matters on the agenda. Please read the materials and obtain input
from your peers.
During the Assembly, Beverly A. Carroll will be sworn in as President of our Bar by the
Honorable Donald W. Beatty. You are cordially invited to a reception in honor of Bev beginning
at 4:30 p.m. at McBryde Hall which is also on the campus.
I look forward to seeing and spending some time with all of you in Rock Hill. If I can assist
you in any way prior to the meeting, please do not hesitate to contact me.
Sincerely yours,

Rusty Infinger
Chair

May 2019

Dear House of Delegates:
Thank you for your service to our Bar through your membership in the House of
Delegates. The House sets the policies of the Bar and speaks for all our members. I look
forward to discussing with you the matters on our agenda.
At the beginning of our meeting will be the presentation of several awards. Criteria
for these awards, along with a listing of previous recipients, are located under Tabs 3 – 7 of
these materials. Please congratulate those we honor with our awards.
Please review your materials and discuss them with the Bar members you represent
for their perspectives. As always, your attention to and input regarding these matters is
very much appreciated.
It has been a pleasure serving as your Bar President for the past year and I look
forward to seeing you in Rock Hill!

Sincerely,

M. Dawes Cooke, Jr.
President

AGENDA
SOUTH CAROLINA BAR HOUSE OF DELEGATES
May 16, 2019 @ 12:30 p.m.

CALL TO ORDER
SET THE AGENDA

Russell T. Infinger
Chair

1.

Approval of Consent Agenda
a. Approval of Minutes of Meeting Held on January 17, 2019
b. Request from the Trial and Appellate Advocacy Section
to Amend Section Bylaws
c. Receipt of March Financial Statements

Russell T. Infinger
Chair

2.

Welcome to Rock Hill

Hon. John P. Gettys, Jr.
Mayor

3.

Presentation of Pro Bono Awards

Jeffrey S. Tibbals, Sr.
Pro Bono Board Chair

4.

Presentation of Young Lawyer of the Year Awards

Ashleigh R. Wilson
YLD President

5.

Presentation of Law Related Education Lawyer of the Year Award

Walter G. Dusky
Committee Member

6.

Recognition of Mentor of the Year

M. Dawes Cooke, Jr.
President

7.

Recognition of Leadership Academy Graduates

M. Dawes Cooke, Jr.
President

8.

Report on the Activities of the SC Bar Foundation

Megan Sweeney Seiner
Executive Director

9.

Report of the President

M. Dawes Cooke, Jr.
President

10.

Request to Adopt Resolutions in re Continuing Legal Education

Garry D. Malphrus
Jacob H. Raehn
Out of State Delegates

11.

Request from Lawyers’ Fund for Client Protection Committee
to Amend Rule 411, SCACR

Julie J. Moose
Committee Chair

12.

Request from Practice and Procedure Committee to Amend
Rule 45, SCRCP

Jonathan W. Lounsberry
Committee Chair

13.

Request from Practice and Procedure Committee to Amend
Rules 1, 26(b)(1), 26(f) and 34(b), SCRCP to be Consistent with FRCP

Jonathan W. Lounsberry
Committee Chair
Robert E. Tyson, Jr.
Committee Member

14.

Request from Professional Responsibility Committee to Amend
Rule 3.8 of the Rules of Professional Conduct

Michael J. Virzi
Committee Chair

15.

Election of the Members of the Nominating Committee

Mary A. Sharp
Secretary

16.

Approval of Bar and CLE Division Budgets

Roy F. Laney
Treasurer

17.

Recognition of Outgoing President

Beverly A. Carroll.
President-Elect

Recess to Convene Assembly

M. Dawes Cooke, Jr.
President

* Special Order at 2:00 p.m.
Installation of Board Members, Officers and President
President
President-Elect
Treasurer
Secretary
Board, 1st Judicial Region
Board, 3rd Judicial Region
Board, 3rd Judicial Region
Board, At Large
Board, YLD Representative
Board, YLD Representative
Board, SLD Representative
ABA State Bar Delegate
SLD President
YLD President

Beverly A. Carroll
Roy F. Laney
Mary E. Sharp
J. Hagood Tighe
J. Benjamin Stevens
Susan B. Berkowitz
Doward Keith Harvin
Twana N. Burris-Alcide
Pierce T. MacLennan
Ashleigh R. Wilson
John O. McDougall
Hon. James E. Lockemy
Robert L. Kilgo, Jr.
Sheila M. Willis

Keller v. State Bar of California, 496 U.S. 1 (1990)

“Here the compelled association and integrated bar are justified by the State’s interest in
regulating the legal profession and improving the quality of legal services. The State
Bar may therefore constitutionally fund activities germane to those goals out of the
mandatory dues of all members. It may not, however, in such manner fund activities of
an ideological nature which fall outside of those areas of activity.” 496 U.S. at 13-14.
“Precisely where the line falls between those State Bar activities in which the officials
and members of the Bar are acting essentially as professional advisors to those
ultimately charged with the regulation of the legal profession, on the one hand, and those
activities having political or ideological coloration which are not reasonably related to
the advancement of such goals, on the other, will not always be easy to discern.” 496
U.S. at 15.
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Minutes
House of Delegates
January 17, 2019
The House met on January 17, 2019, at the Marriott Grande Dunes Resort at Myrtle
Beach. Present were: Grady Baldwin Anthony; Jacob Shuler Barker; J. Leeds Barroll, IV;
Samuel Robert Bass, II; Shaheena R. Bennett; Mark S. Berglind; Susan B. Berkowitz;
Matthew M. Billingsley; Maryann E. Blake; J. Steedley Bogan; Robert Eugene Bogan;
Melody J. E. Breeden; Michael Demorris Brown; Steven Edward Buckingham; Sherri Marie
Carr; Beverly A. Carroll; George B. Cauthen; Matthew W. Christian; Amie L. Clifford; M.
Dawes Cooke, Jr.; Leslie A. Cotter, Jr.; Thomas M. Creech, Jr.; Elise Freeman Crosby;
Carole Mari Dennison; Robert Scott Dover; Daniel L. Draisen; Martin S. Driggers, Jr.; Liam
Donovan Duffy; Walter G. Dusky; Eric K. Englebardt; F. Cordes Ford, IV; Allen O. Fretwell;
Elizabeth Fraysure Fulton; Kenneth S. Generette; Bernadette Shawan Gillians; Harry L.
Goldberg; Elizabeth Van Doren Gray; Jack D. Griffeth; Martha L. Hamel; Jack W. Hammack;
David Altman Haselden; Teckla S. Henderson; Matthew Robert Hubbell; John Croom
Colvin Hunter; Russell Thomas Infinger; Susan P. Ingles; Jacob H. Jennings; Chad Nicholas
Johnston; Lindsay Anne Joyner; Justin S. Kahn; D. Michael Kelly; Catherine H. Kennedy;
Charles A. Kinney, Jr.; Francis B.B. Knowlton; Christopher R. Koon; Lanneau Wm. Lambert,
Jr.; Roy Free Laney; Jonathan W. Lounsberry; Angus H. Macaulay; Jennifer Ross MacLeod;
Walter Keith Martens; Karla Cecilia Martinez Lainez; John Lucius McCants; J. Edwin
McDonnell; John O. McDougall; Steven T. Moon; Julie Jeffords Moose; Catherine
Elizabeth Mubarak; John Hammond Muench; Randall K. Mullins; Timothy Ward Murphy;
Adam Christopher Ness; Irish Ryan Neville; Elizabeth Foy Nicholson; James Graham
Padgett, III; James C. Parham, Jr.; Alice F. Paylor; Sheally Venus Poe; Benjamin R. Pogue,
III; Ashlin Blanchard Potterfield; Jacob Howell Raehn; Robert Lawrence Reibold; John
Edward Robinson; John Edward Roxon; Martha Kent Runey; Nancy Doherty Sadler;
Carmelo Barone Sammataro; Nina L. Savas; Stephen T. Savitz; Brittany Dreher Senerius;
Mary Elizabeth Sharp; Nancy E. Shealy; Mary Amanda Harrelson Shuler; Lana H. Sims,
Jr.; Jasmine Denise Smith; Lisa Lee Smith; Michael Benjamin Smith; Christian Giresi
Spradley; Megan Finch Stevens; Randell Croft Stoney, III; Hal M. Strange; Fred W. Suggs,
Jr.; Steve Wayne Sumner; Jason F. Taylor; David L. Tedder; John Hagood Tighe; Stephanie
Millenbine van der Horst; Robert Bruce Wallace; Regina Bechtler Ward; Bradish J. Waring;
Elizabeth H. Warner; J. Calhoun Watson; Rebecca Brown West; Donald B. Wildman;
Marguerite S. Willis; Sheila Marlouvon Willis; Mitchell Willoughby; Ashleigh Rayanna
Wilson; William M. Wilson, III; David Whitten Wolf; and Clinton Joseph Yarborough.
Guests present were The Honorable Benjamin H Culbertson; John F. McKeznie; Megan S.
Seiner; Jeffrey S. Tibbals, Sr.; Michael J. Virzi and Harvey M. Wilson, III.
Representing the Bar staff were: Monica Briscoe; Cindy A. Coker; Mary‐Kathryn Craft;
Nichole Davis; Jeremy Frazier; Leah G. Johnson; Charmy Medlin; David M. Ross; Jason
Stokes; Leigh G. Thomas and Kali Turner.
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Chair Rusty Infinger called the meeting to order. A quorum was declared present.
Mr. Waring moved to allow privileges of the floor to nonmembers. The motion was
seconded, and it was approved.
Mr. Fretwell moved to adopt the agenda. The motion was seconded, and it was approved.
Ms. Joyner moved to approve the Consent Agenda ‐ approval of the minutes of the May
24, 2018, meeting; receipt of November Financial Statements; a request from the Solo
and Small Firm Section to amend Section bylaws and a request from the Dispute
Resolution Section to amend Section bylaws. The motion was seconded, and it was
approved
Judge Benjamin H. Culbertson recognized winners of the Senior Lawyers Division’s 2018
Law Day Essay Contest including statewide winner Georgia Price of Spartanburg.
Under report of the President, Mr. Cooke provided updates on CLE Programming,
Lawyers Helping Lawyers, the Pro Bono Program, Law Related Education, Membership
Services and Bar communications. He expressed the desire to see the SC Bar serve all its
members and thanked House members for their service.
Ms. Seiner provided a report on the activities of the SC Bar Foundation identifying some
of the entities that had been served by SC Bar Foundation grants and sharing statistics
on trends in giving. They encouraged House members to contribute to the Foundation.
Next, Mr. Lounsberry presented a request from the Practice and Procedure Committee
to amend Rule 5(b)(1), SCRCP, to allow parties to consent to electronic service of
documents. He moved approval of the request. The motion was seconded, and it was
approved.
Next, Mr. Tibbals presented a request from the Pro Bono Board to amend commentary
to Canon 4B of the Code of Judicial Conduct, Rule 501, South Carolina Appellate Court
Rules, specifying language that judges are permitted to encourage pro bono services.
Mr. Fretwell moved approval of the request. The motion was seconded, and it was
approved.
Mr. Tibbals presented a request from the Pro Bono Board to amend Rule 426, South
Carolina Appellate Court Rules, adding a comment defining a “major disaster affecting
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the justice system” and clarifying under what circumstance the rule is applicable. A
motion was
made to approve the request. The motion was seconded. Following discussion, the
motion was approved
Next, Mr. Virzi presented a request from the Professional Responsibility Committee to
amend Rule 3.8 of the Rules of Professional Conduct relating to the special
responsibilities of a prosecutor. The proposed amendments would impose a duty on
prosecutors when evidence was discovered post‐conviction that indicated that the
person who was convicted was innocent. A motion was made and seconded to adopt
the proposed amendments. Discussion ensued on the investigation procedure and
current standards. Mr. Padgett moved to table the proposal until the House could hear
from a solicitor or representative of the Prosecution Coordination Commission as to
how the proposal would affect them. It was noted that a representative from the
Prosecution Coordination Commission was in the room. Mr. Padgett withdrew his
motion to table.
Ms. Clifford was recognized and stated that the solicitors, the Prosecution Coordination
Commission and the U.S. Attorney’s Office were all opposed to the proposed
amendments. She noted that concerns were raised about who would have the
obligation to investigate and the funds necessary to investigate. She moved to strike
the proposed amendments and to substitute amendments as follows:
(d) make timely disclosure to the defense of all evidence or information known to the
prosecutor that tends to negate the guilt of the accused or mitigates the offense, and, in
connection with sentencing, disclose to the defense and to the tribunal all unprivileged
mitigating information known to the prosecutor, except when the prosecutor is relieved
of this responsibility by a protective order of the tribunal; except when the prosecutor is
relieved of this responsibility by a protective order of the tribunal,
(1) make timely disclosure to the defense of all evidence or information known to the
prosecutor that tends to negate the guilt of the accused or mitigates the offense;
(2), in connection with sentencing, timely disclose to the defense and to the tribunal all
unprivileged mitigating information known to the prosecutor, and
(3), after conviction, timely disclose to the defendant or, if the defendant is represented,
defense counsel new, credible and material evidence creating a reasonable
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likelihood that the defendant did not commit an offense of which the defendant was
convicted;
Comment
[3] The exception in paragraph (d) recognizes that a prosecutor may seek an
appropriate protective order from the tribunal if disclosure of information to the defense
could result in substantial harm to an individual or to the public interest. If a prosecutor
believes that disclosure would violate some provision of law or the interests of a third
party protected by law, the prosecutor may seek ex parte review by the trial court, and if
the court enters a protective order granting relief following such an ex parte review,
copies of the documents shall be sealed and preserved in the records of the court to be
made available to the appellate court in the event of an appeal.
[4] Paragraph (d) recognizes a prosecutor’s ongoing obligation to disclose credible
exculpatory evidence after a conviction. A prosecutor’s independent judgment, made in
good faith, that the new evidence is not of such nature as to trigger the obligations of
paragraph (d)(3), though subsequently determined to have been erroneous, does not
constitute a violation of this Rule. For purposes of (d)(3), “defendant” includes convicted
defendants, adjudicated juveniles, and convicted persons who are pursuing collateral
attacks upon their convictions.
[4] [5] Paragraph (e) is intended to limit the issuance of lawyer subpoenas in grand jury
and other criminal proceedings to those situations in which there is a genuine need to
intrude into the client lawyer relationship.
[5] [6] Paragraph (f) supplements Rule 3.6, which prohibits extrajudicial statements that
have a substantial likelihood of prejudicing an adjudicatory proceeding. In the context of
a criminal prosecution, a prosecutor's extrajudicial statement can create the additional
problem of increasing public condemnation of the accused. Although the announcement
of an indictment, for example, will necessarily have severe consequences for the accused,
a prosecutor can, and should, avoid comments which have no legitimate law
enforcement purpose and have a substantial likelihood of increasing public opprobrium
of the accused. Nothing in this Comment is intended to restrict the statements which a
prosecutor may make which comply with Rule 3.6(b) or 3.6(c).
[6] [7] Like other lawyers, prosecutors are subject to Rules 5.1 and 5.3, which relate to
responsibilities regarding lawyers and nonlawyers who work for or are associated with
the lawyer's office. Paragraph (f) reminds the prosecutor of the importance of these
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obligations in connection with the unique dangers of improper extrajudicial statements
in a criminal case. In addition, paragraph (f) requires a prosecutor to exercise reasonable
care to prevent persons assisting or associated with the prosecutor from making
improper extrajudicial statements, even when such persons are not under the direct
supervision of the prosecutor. Ordinarily, the reasonable care standard will be satisfied if
the prosecutor issues the appropriate cautions to law‐enforcement personnel and other
relevant individuals.
She further moved to adopt the following resolution:
WHEREAS, the South Carolina Bar believes that the South Carolina Legislature should
ensure that there is a procedure by which defendants, through counsel if they so choose,
may pursue credible, material evidence of actual innocence that is discovered after a
defendant has been convicted and could not have been discovered before conviction
through the exercise of due diligence,
IT IS HEREBY RESOLVED that the South Carolina Bar encourages the South Carolina
Legislature to study this matter and, as appropriate, enact legislation to provide for such
a procedure and provide funding for counsel for indigent defendants.
The motion was seconded. Mr. Bogan moved to table discussion and send the proposal
back to the Professional Responsibility Committee for further review. The motion was
seconded.
Mr. Buckingham requested that more information be provided on the issue and possible
remedies including proposing changes to the Rules of Criminal Procedure. Ms.
Lawrence spoke in support of the Committee’s proposed amendments.
Mr. Bogan raised a point of order that a motion to table was to be immediately
addressed.
Clarification was requested as to whether the motion to table the original proposal was
appropriate given the motion to amend on the floor.
The Chair ruled that the motion to table could only apply to the motion to amend made
by Ms. Clifford. Upon taking a vote, the motion to table was approved.
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Discussion ensued on the original motion from the Professional Responsibility
Committee to amend. Mr. Ness moved to table the proposal and send it back to the
Committee for further review. The motion was approved.
Mr. Watson presented a request from the Professional Responsibility Committee to
amend Rules 1.0, 1.1, 1.18, 4.4, 5.3, 5.5, and 8.5 of the Rules of Professional Conduct.
The changes were part of the committee’s review of American Bar Association changes
to Model Rules of Professional Conduct in light of the Commission on Ethics 2020 study
on “how globalization and technology are transforming the practice of law and how the
regulation of lawyers should be updated in light of those developments.” Mr. Bogan
moved approval of the request. The motion was seconded, and it was approved.
Mr. Goldberg presented a request from the Dispute Resolution Section to repeal §38‐
77‐710. He moved approval of the request. The motion was seconded. Mr. Barroll
spoke in opposition to the motion. Mr. Ness moved to amend the proposal to request,
rather than a repeal, a modification of the statute to allow the appointment of lawyers
registered in the county under Rule 608, unless conflicts of interest eliminated all such
lawyers. The motion was seconded. Following discussion, the motion to amend was
approved. The main motion as amended was approved.
Mr. McKenzie presented a request from the Richland County Bar Association for
$10,000 in funding for the South Carolina Supreme Court Security and Beautification
project. A motion was made and seconded to approve the request. Mr. Fretwell spoke
in support of the request. The motion was approved.
There being no further business, the meeting was adjourned.

MEMORANDUM
TO:

House of Delegates

FROM:

David Miller, Trial and Appellate Advocacy Section, Chair-Elect

DATE:

May 16, 2019

RE:

Amendments to Section Bylaws to Increase Section Dues

The Section has 470 members and would like to continue to expand and to provide quality
programs and services to Section members. The Section requests that the House of Delegates
approve an increase in Section dues from $10.00 annually to $20.00 annually for co-sponsoring
CLEs, marketing and member outreach.
Section 1. Each member of the Section shall pay to the South Carolina Bar annual
Section dues of $20.00$10.00. The Council, at any regular meeting, may change the
annual Section dues to the extent determined necessary; provided that any such change in
section dues, after approval by the Board of Governors or the House of Delegates of the
South Carolina Bar, shall be published in as early an issue of the South Carolina Bar
News as shall be practicable. Any member of the South Carolina Bar upon request and
upon payment of dues for the current year shall be enrolled as a member of this Section.
Thereafter, said dues shall be paid in advance each year, beginning on the January 1st
next succeeding each enrollment. Any member of this Section whose annual dues shall
be more than six (6) months past due shall thereupon cease to be a member of this
Section. Members so enrolled and whose dues are so paid shall constitute the
membership of this Section. Anyone becoming a new member after November 1st of any
year shall, upon payment of one full year's dues, be credited as paid through December
31st of the following year.
We appreciate your consideration and continued support of the Trial and Appellate Advocacy
Section.
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There are no written materials for this item.
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SOUTH CAROLINA BAR
PRO BONO LAWYER OF THE YEAR
The South Carolina Pro Bono Awards program seeks to identify and honor individual lawyers, small and large law
firms, government attorney offices, corporate law departments and other organizations and institutions in the
legal profession that have enhanced the human dignity of others by improving or delivering volunteer legal
services to our state’s low income community. Award recipients may have provided direct representation to
individual clients, contributed to the development of innovative programs, impacted legislative efforts or
otherwise aided in promoting access to the legal system for those unable to afford those services.

Past Pro Bono Awards
1987
W. Clarkson McDow Jr.
1988
Gary W. Poliakoff
1989
Marcia R. Powell
1990
Jon Rene Josey
1991
Harriet Daniels Hancock
1992
Edward T. Kelaher
1993
George B. Cauthen
Nexsen Pruet Jacobs & Pollard
1994
Herbert E. Buhl III
Ellis Lawhorne Davidson & Sims, PA
Harvey & Battey, PA
1995
Freeman and Skinner
Robinson, McFadden & Moore, PC
Trefor Thomas
1996
Bernard J. Warshauer
Lowery, Thompson & King
Suggs & Kelly, PA
1997
James G. Long III
Fairbanks & Lindsay, PA
1998
Julio E. “Rick” Mendoza
Nelson Mullins Riley & Scarborough, LLP
Wukela Law Firm
1999
Anderson and Jordan
Finkel and Altman, LLC
Eric K. Graben
2000
John R. Lester
Kathleen Palinski
2001
Daniel J. Fritze
Nelson Mullins Riley & Scarborough, LLP
Smalls Law Firm, PC
2002
Anthony C. Hayes
2003
Jan M. Baker
Moss & Reed, PA
2004
Stuart M. Andrews Jr.
Robert K. Whitney

2005
2006

2007
2008
2009
2010
2011

2012
2013
2014
2015
2016
2017

The Benjamin Law Firm, LLC
Jeffery P. Bloom
Jonathan S. Altman
Stephanie E. Lewis
D. Peters Wilborn Jr.
Ellis, Lawhorne & Sims, PA
Philip A. Middleton
Kristen E. Horne
Keri A. Olivetti
Christopher Genovese
Alex Paterra
Bradford T. Cunningham
Louis T. “Tom” Runge
Sowell Gray Stepp & Laffitte, LLC
Jason Scott Luck
Sharon Young Ward
John E. Robinson
Tina Marie Cundari
Laura Johnson Evans
J. Scott Bischoff II
Megan Dell
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YOUNG LAWYER OF THE YEAR AWARD

Each year, the Young Lawyers Division awards "The Young Lawyer of the Year” Award to
recognize a young lawyer for his or her contribution(s) to the community and/or the legal
profession. The nominee for the Award must be a member of the Young Lawyers Division,
but he or she may neither be a current member of the Division's Executive Council or a
Division Committee Chairperson nor have been a member or chairperson within the previous
calendar year.
The Award will be based upon the nominees' demonstrated:
(1) Services to the legal profession and/or
(2) Services to his or her community.
Past award winners are listed below:
1984
1985
1986
1987
1988
1989
1990
1991
1992
1993
1994
1995
1996
1997
1998
1999
2000
2001

Merl F. Code
Linda A. Grice
William C. Hubbard
Kenneth E. Young
Deborah K. Neese
D. Michael Kelly
Charles B. Simmons Jr.
Martha McElveen Horne
David E. Belton
Jacqueline D. Belton
Charles Bradley Hutto
Issac McDuffie Stone III
Susan E. Ziel
Susan E. Berkowitz
Kim S. Aydlette
David G. Guyton
(Not awarded)
James E. Smith Jr.
Hervery B.O. Young
Stephen K. Benjamin
Marie-Louise Ramsdale

2002
2003
2004
2005
2006
2007
2008
2009
2010
2011
2012
2013
2014
2015

Kimaka Nichols
Eric M. Johnsen
Tally Parham
J. Todd Rutherford
Jennifer W. Rubin
Tina N. Herbert
Genevieve N. Waller
Michelle Dhunjishah
William Reamer Johnson
Amy Landers May
Jennifer Ashburn
I. Ryan Neville
Allison P. Sullivan
Elizabeth “Beth” J. Palmer &
Rebecca A. Roser
2016 D. Nichole Davis
2017 Julie Moore
2018

Lyndey Bryant
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LRE Lawyer of the Year

Award Criteria:
The award criteria for such a prestigious honor is for a member of the SC Bar who has
‐ fostered public understanding of the values or our legal and judicial system;
‐ stimulated a deeper sense of individual responsibility by helping students recognize
their legal duties and rights;
‐ encouraged and supported effective LRE programs; and
‐ increased communication among students, educators, and those working in the legal
system.

Past Recipients:
2000 Stephen Cox
2001 R. Markley Dennis Jr.
2002 Harold C. Staley Jr.
2003 The Hon. Jack A. Landis
2004 Donna M. McQueen
2005 John DeLoache
2006 Barbara Seymour
2007 Elizabeth “Babs” Warner
2008 Holly Huggins Wall
2009 Daniel Hunt
2010 Walter Dusky
2011 The Hon. John M. Rucker
2012 Gene P. Vaught, III
2013 Blair Ballard Massey
2014 George W. Branstiter, II
2015 Thomas McRoy “Roy” Shelley III
2016 Garrett B. Johnson
2017 Joseph P. Bias
2018 Gary Lemel
Nathan Sheldon
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The G. Dewey Oxner Jr. Mentor of the Year Award

In November 2013, the Supreme Court of South Carolina’s Chief Justice’s Commission on the
Profession established the G. Dewey Oxner Jr. Mentor of the Year Award. This award is presented
annually to an individual who has performed exemplary service and demonstrated professional
excellence as a mentor to a new lawyer participating in the Supreme Court’s Lawyer Mentoring
Program, which is administered by the Bar. The program connects new lawyers, who have
recently been admitted to the practice of law, with experienced lawyers for a year‐long
mentorship.
Past award winners are listed below:
2014:
The Honorable Casey L. Manning
Elizabeth Scott Moise
Richard B. Ness
John S. Nichols
Alice F. Paylor
2015:
Rebecca Poston Creel
Tony Dessausure
Jamie B. Hood
Candy M. Kern‐Fuller
Joe W. Underwood
2017:
Kirby D. Shealy, III
2018:
Brian Autry
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South Carolina Bar
2019 Leadership Academy
The Leadership Academy is a selective program designed to train the next generation of Bar and community
leaders. Participants were equipped with networking opportunities, professionalism training, community
awareness and other skills necessary to give back to the profession and position themselves as leaders in our
communities.
Congratulations to the 2019 graduates:
Annie Andrews
Tyler Bailey
Brett Bayne
Emma Bennett-Williams
Aleksandra Chauhan
Amber Fulmer
Jerrod Fussnecker
Taylor Gilliam
Karla Martinez
Cashida Okeke
Chelsea Rikard
Mallary Scheer
Leslie Simpson
Donna Tillis
Mary Vosburgh
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There are no written materials for this item.
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Report of the President
May 16, 2019
M. Dawes Cooke, Jr.

SC Bar Programs and Services
Communications
E‐blast—the SC Bar’s email newsletter for members that features important news items, advance sheet
summaries, court news, job openings, tech tips, and firm announcements—moves to weekly distribution
for the summer (Thursday afternoons) starting after Memorial Day. Twice a week distribution, on
Tuesdays and Thursdays, runs from Labor Day until Memorial Day.
SC Lawyer magazine will publish its first‐ever themed issue in November. The focus is on lawyer
wellness, and the Editorial Board and staff have and will continue to partner with the Wellness
Committee and Lawyers Helping Lawyers on this issue.
The Communications team continues to deploy a digital communications strategy to showcase member
stories and successes. In March, the “SC Lawyer Story Behind the Story” debuted online and via social
media to highlight authors of magazine articles and tell their experiences. The story about Trey Ingram,
who wrote an update on adoption law, garnered a reach of 6,870 on Facebook, more than 500 clicks
from eBlast, and 314 clicks from social media promotion.
Currently, the Bar’s Twitter (@SCBar) has 4,711 followers with an average of 54,000 impressions per
month; Facebook has 3,536 likes and with an average reach of 20,0000.
From January to March, the YLD’s Cinderella Project Facebook page was activated to promote the
signature event that collects and distributes prom dresses to students in need. The page received
143 new likes in 2019 and yielded 26,222 active daily page engaged users. We received multiple thank
you messages from parents whose children found prom outfits and accessories.

Continuing Legal Education
New Programming Options
The CLE Division continues to offer a variety of program options featuring a wide range of content, as
well as pricing options, formats and locations around the state to give members the best value, variety
and flexibility. Available formats include live seminars and hands‐on interactive workshops, audio
webcasts, teleseminars (via telephone), and live and on‐demand audio/video webcasts. The Division
now offers both the live and on‐demand CLE Big Ticket, which are one‐year subscription “passports” to
virtually all live (in‐person), live webcast, and on‐demand CLE programs.
Free Course Materials
Bar members have online access to past seminar handout materials. These are free to all members.
There are now 74 sets of free course books (up from 31 last year). The range now available includes
January 2017‐ February 2019. More are added monthly.

1

Live Seminars
Since January, the CLE Division has hosted 30 live seminars, including both Family and Civil Mediation,
Anatomy for Lawyers, our annual SC Tort Law Update and Criminal Practice in SC programs, seminars on
negotiation skills, law firm management, traumatic brain injuries, ethics, wellness, trial skills, and
employment law.
Alternatively Delivered Programming
The CLE Division offers more than 450 on‐demand programs in more than 50 substantive and practical
skills categories and ranging in length from 30 minutes to 6 hours. Members can watch live webcasts of
seminars in real time, or pause, rewind and review archived online programs for up to 30 days. The
Division has released 38 new online programs, held 17 live webcasts, and hosted 70 teleseminars since
January.
Convention
A successful 2019 Convention was held January 17‐20 at Myrtle Beach Marriott Resort and included:
o 1,130 attendees (judges, attorneys, speakers, guests, and exhibitors)
o 25 seminars with 133 speakers, including Senior Lawyers Symposium
o 30 Exhibitors; 22 Sponsors (Corporate and Law Firm)
o Fun, enjoyable social and ticketed events (Pottery Workshop, Landshark/SkyWheel
Experience, Wine Tasting at La Belle Amie Vineyard, Beach Music Party).
Planning has begun for the 2020 Convention, which will be January 23‐26 in Columbia.
Publications
Titles published since February 2019 include:
 Guide to SC Liability and Property Insurance Law
 SC Law of Torts, 2018 Cumulative Supplement
 Traxler’s Alimony Calculator 2019 Version and Traxler’s Child Support Calculator Software
Update
Gross book sales for the 2019 Convention totaled approximately $11,000.
Alyssia Dangler was hired full‐time as the CLE publications coordinator. Arlene McMillian will resume her
role as the CLE Convention Center/administrative coordinator.
Government Affairs
The Bar continues to monitor and advise on legislation pertaining to the interests of members. The Bar’s
government affairs director has attended subcommittee, committee and floor debates throughout the
current legislative session. Our government affairs team arranges for members to testify in their areas of
expertise at the subcommittee level with regularity. We are either actively working on or watching
legislation pertaining to elder law, e‐notary/remote notary, family law, and general sessions docketing.
Lawyers Helping Lawyers
The Lawyers Helping Lawyers team has trained 62 lawyers in Mental Health First Aid to date. This free
course helps participants learn risk factors and warning signs for mental health and addiction concerns,
strategies for how to help someone in both crisis and non‐crisis situations, and where to turn for
help. While the basic course addresses these issues for the general population, our course focused on
the major mental health challenges of lawyers. The interventions discussed were targeted to lawyers,
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delving into our personality attributes, values and needs, experiences, and special environments. Most
recent training was held in Greenville with 19 trainees. Two more sessions are scheduled.
Lawyers Helping Lawyers completed another year of regular office hours in both law schools.
The team continues to work with the Communications and the Wellness Committee on marketing,
including short videos encouraging lawyers to seek help early. Plans also include an audio of a mock call
to CorpCare, the intervention counseling that all members may receive, to reduce the fear of making the
call.
Beth Padgett is participating in a Lawyers Assistance Program directors working retreat in Salt Lake City
on May 3‐5.

Law Related Education
The SC Bar’s Law Related Education (LRE) is a service arm of the Bar that, since the mid‐1980s, has
provided teachers, school resource officers, juvenile justice personnel, and lawyers with resources,
materials and technical assistance to teach law and citizenship education. Director Cynthia Cothran
along with Manager Donald Lanier and Coordinator Marian Kirk carry out the statewide programs and
since January have organized and hosted:





The State Middle School Mock Trial Competition with Heathwood Hall Episcopal School as the
state winner;
Five regional High School Mock Trial competitions in Columbia, Conway, Georgetown,
Greenville, and Lexington;
12 teams in the State High School Mock Trial competition in Columbia with Strom Thurmond
High School winning their seventh state championship title. The team will compete at nationals
in Athens, Georgia in May;
A make‐up Middle School Mock Trial competition in Conway for the schools that experienced
flooding in the earlier part of their school year.

The LRE team also participated in the 2019 Skills USA competition in Greenville, marketed the Bar’s LRE
programs at the SC Middle School Conference in Myrtle Beach, and reviewed scholarships and
nominations for the 2019 awards.

Membership Services
2019 Leadership Academy
The 11th installment of the Bar’s Leadership Academy ran February through May 15. The 2020 class
graduates will be recognized at the House of Delegates meeting. Applications for the 2020 program will
go out in July. This highly selective program is designed to train the next generation of Bar members and
community leaders.
Staff prepared materials for and worked with new admittees that were part of the May 7 swearing‐in
ceremony.
The Board of Paralegal Certification is working on a white paper for the Court in re roles of paralegals.
The Best Practices for South Carolina Paralegals CLE was held May 10.
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Membership Services will promote 2019‐20 Committee sign‐ups throughout May. The sign‐up form is
available online at www.scbar.org/getinvolved. An ad is in the May SC Lawyer, and the complete sign‐up
form can also be downloaded and printed at the above address.

Practice Management Assistance Program (PMAP)
The program staff including director Courtney Troutman and assistant Emily Worley assisted Bar
members with practice management and technology questions and with Fastcase, as well as provided
tips on the PMAP Twitter account, informed members about new practice management and technology
webinars, and kept PMAP webpages up to date.
Since February 2019, the team also began reorganization of www.scbar.org/pmap pages. PMAP’s
Twitter feed (@SCBar_PMAP) hit 1012 followers.
PMAP manages the Bar’s Lending Library, which includes books on practice management and
technology. Members may check out an item in person or by mail. Seven new ABA practice
management and technology books have been purchased since the beginning of 2019. In addition, the
PMAP team facilitated donation of law books through the Bar Book Exchange and donated old Lending
Library books to USC School of Law Library and Midlands Tech.
PMAP Director Courtney Troutman has completed training on the new Fastcase beta version (7.4 aka
Fastcase Venus), and the Bar is promoting information about this beta version.

Pro Bono
The pro bono software (www.scprobono.org) was launched in the 16th Circuit on March 1. Nine
attorneys from the 16th Circuit have registered as volunteer attorneys. One attorney has already
accepted assignment of a case. Eleven York County cases have been successfully uploaded to the
website and are awaiting a volunteer attorney.






Upgrades and improvements are being made to the pro bono software with funds from the
South Carolina Bar Foundation grant received by the Access to Justice Commission. These
should be completed in May.
The vacancies for circuit representatives on the Pro Bono Board have been filled with the
exception of the 9th Circuit (Charleston/Berkeley).
Dawes Cooke, David Ross, Betsy Goodale and George Cauthen participated in ABA Day on
Capitol Hill on April 10. They visited the offices of the members of the South Carolina
Congressional Delegation to encourage them to fund Legal Services Corporation and to continue
the public service loan forgiveness program.
CLEs on providing legal assistance following a disaster are being offered free of charge at Coastal
Carolina and Charleston School of Law in late May.
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Public Services
The Bar offers a variety of free, public programs designed to connect volunteer attorneys with their
communities. Cindy Coker leads this division, which includes the Pro Bono Program, clinics, and the
statewide Lawyer Referral Service.
Law School for Non‐Lawyers— Law School for Non‐Lawyers
Installments of the Law School for Non‐Lawyers were held during the spring in Florence, Graniteville and
Rock Hill. The courses covered an overview of the court system, living wills, family law, landlord/tenant
issues, employment law, workers’ compensation and a variety of other topics. Fall sessions are
scheduled for Tri‐County Technical College (Pendleton), Spartanburg Community College (Spartanburg),
and Midlands Technical College (Columbia).
Free Legal Clinics
More than 50 clinics were held statewide since January. The clinics continue through June 6 and will be
offered again starting in September.
Ask A Lawyer
The Bar continues to sponsor periodic, regional Ask‐A‐Lawyer programs, which consist of televised
phone banks and web chats, in an effort to assist the public with legal questions. This program
emphasizes the positive role lawyers play in their communities. Events were held at WLTX in Columbia
and two at WCSC in Charleston. For FY18‐19, 675 callers were able to speak with a lawyer about their
issues.
Lawyers’ Fund for Client Protection
The Lawyers’ Fund for Client Protection, which reimburses clients for money or property mishandled by
Bar members, is working on proposed changes to Rule 411 and procedural rules. There are currently 25
claims pending. The group will be seeking nominations for new members.
Fee Disputes
Fifty‐five cases have been processed and are pending. There are approximately 25 to be processed.
One regional CLE for volunteers is set for May in Columbia.
Lawyer Referral Service
Lawyer Referral Service is moving to a new software what will allow members to add more information
about their practice on the member’s LRS profile. Staff has begun the transition to the Community
Lawyer platform software and anticipate being on the new system by the end of June. It will be more
user friendly for both the lawyer and clients seeking online referrals.
Free Legal Answers
SC.FreeLegalAnswers.org allows individuals who meet certain qualifications to post legal questions to
volunteer attorneys. It is accessible 24 hours a day, seven days a week, allowing both the attorney and
client to use the resource at their convenience. Questions are sorted based on topic, including benefits,
consumer law issues, health care, family, work related issues and more. The identity of the attorney is
not made known to the inquirer. Questions to the site are often answered during “Friday Blitzes,” which
provide an opportunity for law students to see real world questions and interact with local lawyers. The
platform has been promoted in SC Lawyer magazine and via social media. Between July 1, 2018 and
April 30, 2019, 1571 questions were posted to the site; 1,369 were answered by lawyers; 1,293 unique
clients were served; 28 lawyers answered questions and eight Friday Blitzes were held.
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Risk Management and Mentoring
Risk Management Director Nichole Davis oversees implementation of the Lawyer Mentoring Program,
serves as faculty for ethics CLE programs, provides diversity training, and administers the Ethics Hotline
and other parts of the risk management program, including the following committees: Ethics Advisory,
Professional Responsibility, Unauthorized Practice of Law, and Professional Liability. Our new Risk
Management Counsel, Jennifer Roberts, serves as staff liaison to the committees.

Mentoring Program
The Bar administers the mandatory Lawyer Mentoring Program, which includes recruiting new mentors,
providing mentor training, and fostering mentor/mentee relationships. David Koysza, Stephanie Nye,
and Jane Merrill have been selected as recipients of the 2019 G. Dewey Oxner Jr. Mentor of the Year
Award. They were recognized at the Mentor of the Year Award Luncheon held on May 9 at The Palmetto
Club in Columbia.

Ethics Hotline
Nichole Davis is available to answer our members’ ethics questions, provide analysis of the Rules of
Professional Conduct as applied to certain facts, and make recommendations regarding risk
management, while leaving final decisions up to the Bar member. All conversations are confidential and
protected by Rule 8.3(f)of the S.C. Rules of Professional Conduct. Members can call (803) 799‐6653, ext.
178 or send an email to ndavis@scbar.org.

Committees, Divisions and Sections
The Children’s Law Committee continues working on Daniel’s Law education.
The Conventions Committee met March 12. Committee Chair Carolyn Matthews will head an Ad Hoc
Committee to review options for future Conventions (identifying optimum dates, locations, format, and
programs). The Committee will reconvene in June to discuss 2020 Convention seminars (including
possible keynote speaker and Breakfast Ethics speaker) and sponsor recruitment and to finalize ticketed
events.
Seminar Election‐to‐Conduct forms have been sent to all Section and Committee Chairs. Reply is due to
Convention staff by May 17. Sponsor/Exhibitor forms will be updated and distributed to immediate past
partners in May. Additional outreach will be made in late June to other potential sponsors and
exhibitors.
The Diversity Committee held an event with the South Carolina Chamber of Commerce in April called “A
Discussion of Inclusion in Law and Business.” Speakers included Sidney Evering, Cliff Bourke, Mills
Gallivan and business leaders Lou Kennedy, Rick Wade and Cynthia Walters. Approximately 60 attorneys
and business people attended.
Dawes Cooke appointed an ad hoc committee of the Board of Governors to work with the Diversity
Committee to look at integrating diversity initiatives, language, and policy into the BOG’s overall
strategic plan and to facilitate achievement of the Diversity Committee’s goals.
The Drone Task Force was transferred to Courtney Troutman, Practice Management Assistance Program
director, to serve as staff liaison. The Task Force seeks to move under the Technology Committee
umbrella as a subcommittee. Projects are being completed, including a prospective legal white paper on
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the use of non‐military unmanned aerial vehicles (UAVs, also known as unmanned aerial systems (UAS)
or drones) in South Carolina.
The Dispute Resolution Section is working on Convention CLE. It also will be providing input for changes
to the auto arbitration statute.
The Elder Law Committee is working on publishing a Guardian ad Litem training manual for the Probate
Courts. The month of May is Elder Law Month, and the committee worked with communications to
show elder law resources for attorneys and members of the public.
The Intellectual Property and Innovation Committee was reactivated and transferred to Courtney
Troutman to get the committee off the ground.
The Judicial Qualifications Committee released reports on judicial candidates for the resident circuit
seat in Aiken in March. The committee will conduct fall 2019 screenings. The end goal of a competent
and respected judiciary continues to be of the utmost importance to the Bar. SC Bar Government Affairs
Director Kali Turner will oversee the 2019 Judicial Qualifications Report process.

Senior Lawyers Division
The SLD Lawyer Assistance Program (LAP) will be offering virtual cognitive assessment training to solicit
new volunteers and will develop and facilitate a two‐hour cognitive engagement training for the current
volunteers.
The Senior Lawyers trip to Ireland (Oct. 20‐Nov. 2) is sold out.
The Nifty Fifty event honoring the class of 1969 will be Oct. 18 at Senate’s End in Columbia.
Solo and Small Firm Section
PMAP supported the Solo and Small Firm Section and moderated the listserv. Currently, 350 members
utilize the listserv, which is moderated by Courtney Troutman. Planning continued for a Section practice
management and technology CLE in December with Barron Henley of Ohio chosen to speak. The section
webpage was updated to add new member spotlights, and the 2018 Solo and Small Firm Section Award
Winner – Meagan Gentry. The SC Small Firm blog is updated regularly to provide resources to members.
Technology Committee
PMAP supported the Technology Committee, which met by conference call in March. The next meeting
is June 6. The committee webpage was updated, and more resources were added to the Technology
Competency/Best Practices page. Committee members contributed blog posts and Bar Bytes articles for
SC Lawyer magazine. The South Carolina Courtroom Technology Initiative was transferred to the Court.
Planning began for a technology seminar at the 2020 South Carolina Bar Convention with speakers
Sharon Nelson and John Simek.
The Trial & Appellate Advocacy Section is planning a trial workshop for the Fall
The Wellness Committee is planning a destination walk challenge for the summer, and all members will
be invited to participate.
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Young Lawyers Division
The YLD’s Leadership planning retreat was held April 26‐28.
Other activities include Color of Justice events in Columbia and Rock Hill, a statewide book drive,
Courthouse Keys Lunches in Charleston and Orangeburg, Brews and News events in Columbia and
Charleston, a statewide food drive, a golf tournament to benefit Make‐A‐Wish Foundation, and events
with Special Olympics in Columbia. The YLD also held a lunch and learn session May 13 on Emojis and
the Law.
The 18th Annual Cinderella Project was held in Anderson, Aiken, Charleston, Columbia, Greenville,
Greenwood, and Orangeburg in March. The project collects gently‐worn prom dresses from community
members, sets up boutiques in seven different cities, and allows high school students to come shop for
free. More than 800 dresses were distributed thanks to 250 volunteers statewide.
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MEMORANDUM
TO:
FROM:
DATE:
SUBJECT:

S.C. Bar House of Delegates
Hon. Garry D. Malphrus and Jacob H. Raehn, Esq.
(Out-of- State Delegates)
May 1, 2019
PROPOSED RESOLUTION REGARDING ONLINE CLE
REPORTING

WHEREAS:
The House of Delegates passed a resolution in May 2015 encouraging the S.C.
Supreme Court through the Commission on CLE and Specialization to
expeditiously implement a system to permit members of the Bar to verify and
update their CLE reporting requirements online, and to pay associated fees online.
The resolution noted that online reporting would improve efficiency and reduce
costs associated with the filing process over time.
The Commission on CLE indicated in a letter to the House of Delegates in May
2015 that the Commission supported the goal of online reporting. The letter stated
that we “still have much to do in order to accomplish this arduous task” but that
the Commission was “committed to making online filing a reality in the near
future.”
The House of Delegates has not been informed about the Commission’s progress
toward this goal since May 2015, and the Commission has not publicly announced
a timeline for implementing online reporting.
BE IT THEREFORE RESOLVED THAT:
The S.C. Bar continues to strongly support allowing members of the Bar to report
the CLE requirements online and continues to believe that it would be in the best
interest of the members of the Bar and the Commission to implement online
reporting in the near future.
The S.C. Bar respectfully requests that the Commission on CLE provide an update
on whether the Commission is working toward online reporting and, if so, what
progress has been made toward achieving this goal.
The S.C. Bar respectfully requests that the Commission on CLE provide a timeline
for when it expects to implement online reporting.

MEMORANDUM
TO:
FROM:
DATE:
SUBJECT:

S.C. Bar House of Delegates
Hon. Garry D. Malphrus and Jacob H. Raehn, Esq.
(Out-of-State Delegates)
May 1, 2019
PROPOSED RESOLUTION REGARDING CLE
REQUIREMENTS AND OUT-OF-STATE RECIPROCITY

WHEREAS:
The Continuing Legal Education (CLE) requirements among the states are not
uniform, and it can be onerous and difficult for out of state attorneys to meet their
CLE requirements when they are members of the Bar in more than one state.
Some states, such as Georgia, allow active members of the Bar who reside outside
of the state to meet the Georgia CLE requirements by showing that they meet the
CLE requirements of their home state, if that state also has mandatory CLE
requirements and if the attorney pays Georgia’s CLE fees. See GA R BAR Rule 8104(c).
The SC Commission on CLE allows attorneys who reside and practice in Georgia
or North Carolina to meet the SC CLE requirements by meeting the requirements
of that state. The Commission does not accept this arrangement with any other
states.
The ten jurisdictions with the highest number of out of state Bar members are, in
descending order, North Carolina, Georgia, Virginia, Florida, the District of
Columbia (no mandatory CLE), Texas, Tennessee, New York, Maryland, and
California.
There are about 2,080 out-of-state members of the SC Bar on active status. There
are close to that many out of state Bar members on inactive status (over 1,750). If
out-of-state Bar members could comply with SC CLE requirements through
reciprocity, it would increase the number of out of state Bar members who
maintained active status. This in turn would expand the Bar’s active membership
and possibly Bar participation, as well as increase the licensing fees paid annually
to the SC Bar and to the Commission on CLE.
South Carolina recently joined the majority of states that provide for a Uniform
Bar Examination (UBE) and thus allows reciprocity for the Bar exam, which is
consistent with the goal of increasing reciprocity among state Bars.
If the Commission expanded the number of states with which it accepted CLE
reciprocity, the Commission could impose any requirements deemed necessary to
maintain its CLE standards. For example, it could require that the outside

jurisdiction to have mandatory CLE requirements that are substantially similar to
South Carolina in number of hours and quality of courses and could require that
the attorney reside and primarily practice in that state.
THEREFORE BE IT RESOLVED THAT:
The S.C. Bar encourages the S.C. Supreme Court through the Commission on CLE
and Specialization to expand the number of states with which out-of-state Bar
members can meet the CLE requirements for South Carolina by meeting the CLE
requirements for the states where they reside and practice law.

11

12

TO:

SC Bar House of Delegates

FROM:

Jonathan Lounsberry, Chair
Practice and Procedure Committee

RE:

Proposed amendments to Rule 45(b)(1), SCRCP

The Practice and Procedure Committee is proposing to amend Rule 45(b)(1),SCRCP, to address the
vagueness of “prior notice” (e.g., whether it means that a copy of the subpoena must be sent prior to
being served or if an attorney can simply send a letter noticing the fact that a subpoena will be issued)
when compared to the clarity of Rule 45(a)(4), FRCP.
For example, a reasonable person might well reason that if the issuing attorney sends a letter, served in
“in the same manner prescribed for service of a summons and complaint in Rule 4(d)” to the opposing
attorney saying he/she is going to issue and serve a subpoena for the production of documents on “John
Doe” requesting that Mr. Doe produce his records on “Jane Smith,” that may well comply with a
reasonable person’s understanding of Rule 45(b)(1), SCRCP, as it literally provides “prior notice” of the
subpoena requesting the production of documents being served on the opposing attorney. However,
under that scenario, it does not tell the opposing attorney what documents are being requested in the
subpoena. Rule 45(b)(1) does not expressly require the issuing attorney to serve a copy of the subpoena
on the opposing attorney before serving the individual or entity to whom the subpoena is directed,
although prudence may dictate that it be done in that matter.
Rule 45(b)(1), SCRCP:
A subpoena may be served by any person who is not a party and is not less than 18 years of age. Service
of a subpoena upon a person named therein shall be made in the same manner prescribed for service of
a summons and complaint in Rule 4(d) or (j). If the person's attendance is commanded, then that person
shall, upon his arrival in accordance with the subpoena, be tendered fees for each day's attendance of
$25.00 and the mileage allowed by law for official travel of State officers and employees from his
residence to the location commanded in the subpoena. When the subpoena is issued on behalf of the
State of South Carolina or an officer or agency thereof, fees and mileage need not be tendered. Unless
otherwise ordered by the court, prior notice in writing of any commanded production of documents and
things or inspection of premises before trial shall be served on each party in the manner prescribed by
Rule 5(b) at least 10 days before the time specified for compliance.
Conversely, as set forth below, Rule 45(a)(4), FRCP is crystal clear that “before it is served on the person
to whom it is directed a notice and copy of the subpoena must be served on each party.” (emphasis
added). Rule 45(a)(4), FRCP, makes it unequivocally clear that both “notice” and “a copy of the
subpoena” must be served on each party before the subpoena is served. Unlike Rule 45(b)(1), SCRCP,
the federal rule has no specified time for service of the notice and subpoena on each party before it is
served on the person to whom it is directed.

Rule 45(a)(4), FRCP:
Notice to Other Parties Before Service. If the subpoena commands the production of documents,
electronically stored information, or tangible things or the inspection of premises before trial, then
before it is served on the person to whom it is directed, a notice and a copy of the subpoena must be
served on each party.
As a result, the Practice and Procedure Committee proposes that Rule 45(b)(1), SCRCP, be amended to
address the clarity issue and to retain the specified time for service.
Proposed Amendment:
A subpoena may be served by any person who is not a party and is not less than 18 years of age. Service
of a subpoena upon a person named therein shall be made in the same manner prescribed for service of
a summons and complaint in Rule 4(d) or (j). If the person's attendance is commanded, then that person
shall, upon his arrival in accordance with the subpoena, be tendered fees for each day's attendance of
$25.00 and the mileage allowed by law for official travel of State officers and employees from his
residence to the location commanded in the subpoena. When the subpoena is issued on behalf of the
State of South Carolina or an officer or agency thereof, fees and mileage need not be tendered. If the
subpoena commands the production of documents, electronically stored information, or tangible things
or the inspection of premises before trial, then before it is served on the person to whom it is directed, a
notice and a copy of the subpoena must be served on each party in the manner prescribed by Rule 5(b) at
least 10 days before the time specified for compliance.
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TO:

SC Bar House of Delegates

FROM:

Jonathan Lounsberry, Chair
Practice and Procedure Committee

RE:

Proposed changes to the South Carolina Rules of Civil Procedure

These proposed changes to the SCRCP are done to be consistent with the comparable change made to
the Federal Rules of Civil Procedure in 2015. Essentially, these proposed amendments mimic the changes
made to the Federal rules. The justification for these changes primarily rests on the notion the changes
will lead to making civil litigation more efficient by developing earlier discovery plans, narrowing
discovery, and revamping the impact of preserving electronically stored information.
Much was written about the proposed federal rule changes leading up to the US Supreme Court’s
adoption of the amendments in 2015. Also, much has been written about the positive impact the rules
have made since implementation. Specifically, litigation is better handled since the parties agree to a
discovery plan during the early stages of the lawsuit. Further, the proportionality standard has assisted
parties in discovering what evidence is necessary to the prosecution and defense of litigation which has
led to reduced delay and cost in civil litigation. The federal rule changes also were necessary given the
revolution of information technology.
The proposed rule changes should assist parties in obtaining just, more speedy, and cheaper resolutions
to the litigation.
The proposed rule changes are as follows:
1. Rule 1. The rule states the SCRCP should be construed, administered and employed by both the
court and the parties to secure a just, speedy, and inexpensive determination of every action.
2. Rule 26(b)(1). The rule intends to mandate all discovery be relevant to any party’s claim or
defense and proportional to the needs of the case. (The Note to the current rule is inaccurate as
it states it is the language of the federal rule).
3. Rule 26(f). The rule takes into account not just the discovery, but also, the preservation of
electronically stored information.
4. Rule 34(b). The rule requires objections to state the specific grounds for such objection, require
responses to state whether documents are being withheld, and provide a reasonable time for
production.

Amendment 1
RULE 1, SCRCP
SCOPE OF RULES
These rules govern the procedure in all South Carolina courts in all suits of a civil nature whether
cognizable as cases at law or in equity, with the exceptions stated in Rule 81. They shall be
construed, and administered, and employed by the court and the parties to secure the just,
speedy, and inexpensive determination of every action.

2015 Amendment ‐ Rule 1, FRCP
Rule 1 – Scope and Purpose
These rules govern the procedure in all civil actions and
proceedings in the United States district courts, except as stated
in Rule 81. They should be construed, administered, and
employed by the court and the parties to secure the just, speedy,
and inexpensive determination of every action and proceeding.

Amendment 2

RULE 26(b)(1), SCRCP
GENERAL PROVISIONS GOVERNING DISCOVERY

(b) Scope of Discovery. Unless otherwise limited by order of the court in accordance with these
rules, the scope of discovery is as follows:
(1) In General. Parties may obtain discovery regarding any nonprivileged matter that is relevant
to any party’s claim or defense and proportional to the needs of the case, considering the
importance of the issues at stake in the action, the amount in controversy, the parties’ relative
access to relevant information, the parties’ resources, the importance of the discovery in
resolving the issues, and whether the burden or expense of the proposed discovery outweighs
its likely benefit. Information within this scope of discovery need not be admissible in evidence
to be discoverable.Parties may obtain discovery regarding any matter, not privileged, which is
relevant to the subject matter involved in the pending action, whether it relates to the claim or
defense of the party seeking discovery or to the claim or defense of any other party, including
the existence, description, nature, custody, condition and location of any books, documents, or
other tangible things and the identity and location of persons having knowledge of any
discoverable matter. It is not ground for objection that the information sought will be
inadmissible at the trial if the information sought appears reasonably calculated to lead to the
discovery of admissible evidence.
…
*The current Note to Rule 26, SCRCP reads as follows, but subsequent to 2015, it is presently
inaccurate.
Note:
This is the language of Federal Rule 26(b). It is substantially equivalent to the language of Circuit
Court Rule 87B with minor editorial changes. In particular it has the same scope of discovery‐‐
"relevant to the subject matter."

2015 Amendment – Rule 26(b)(1), FRCP ‐ Scope of Discovery
Rule 26 – Duty to Disclose; General Provisions Governing
Discovery
…

(b) Discovery Scope and Limits.
(1) Scope in General. Unless otherwise limited by court order, the
scope of discovery is as follows: Parties may obtain discovery
regarding any nonprivileged matter that is relevant to any party’s
claim or defense and proportional to the needs of the case,
considering the importance of the issues at stake in the action,
the amount in controversy, the parties’ relative access to
relevant information, the parties’ resources, the importance of
the discovery in resolving the issues, and whether the burden or
expense of the proposed discovery outweighs its likely benefit.
Information within this scope of discovery need not be
admissible in evidence to be discoverable.
…

Amendment 3

RULE 26, SCRCP
GENERAL PROVISIONS GOVERNING DISCOVERY

(f) Discovery Conference. At any time after commencement of an action the court may direct the
attorneys for the parties to appear before it for a conference on the subject of discovery. The
court shall do so upon motion by the attorneys for any party if the motion includes:
…
(5) A statement of any issues relating to discovery or preservation of electronically stored
information, including the form or forms in which it should be produced.
…

2015 Amendment – Rule 26(f)(3), FRCP ‐ Parties’ Discovery Plan Adds ESI Preservation
(f) Conference of the Parties; Planning for Discovery.
…
(3) Discovery Plan. A discovery plan must state the parties’ views and proposals on:
…
(C) any issues about disclosure, discovery, or preservation of electronically stored information,
including the form or forms in which it should be produced;
…

The amendments to Rule 26(f)(3) include changes to the discovery plan that the parties must
submit to the court following their discovery conference. The plan now must state the parties’
views on preservation of electronically stored information (ESI). Note that there is not a Rule
502, SCRE, nor does it appear to contain a rule analogous to Rule 502, FRE.

Amendment 4

RULE 34(b), SCRCP
PRODUCTION OF DOCUMENTS AND THINGS AND ENTRY UPON LAND FOR INSPECTION AND
OTHER PURPOSES
(b) Procedure.
The party upon whom the request is served shall serve a written response within 30 days after
the service of the request, except that a defendant may serve a response within 45 days after
service of the summons and complaint upon that defendant. The court may allow a shorter or
longer time. The response shall state, with respect to each item or category, that inspection and
related activities will be permitted as requested, unless the request is objected to, including an
objection to the requested form or forms for producing electronically stored information, in
which event the specific grounds and reasons for objection shall be stated. The responding party
may state that it will produce copies of documents or of electronically stored information
instead of permitting inspection. The production must then be completed no later than the
time for inspection specified in the request or another reasonable time specified in the
response. An objection must state whether any responsive materials are being withheld on
the basis of that objection. If objection is made to part of an item or category, the part shall be
specified. If objection is made to the requested form or forms for producing electronically stored
information (or if no form was specified in the request) the responding party must state the form
or forms it intends to use. The party submitting the request may move for an order under Rule
37(a) with respect to any objection to or other failure to respond to the request or any part
thereof, or any failure to permit inspection as requested. A party who produces documents for
inspection shall produce them as they are kept in the usual course of business or shall organize
and label them to correspond with the categories in the request.
…

2015 Amendment – Rule 34(b)(2), FRCP – Responses and Objections to Document Requests

14

To:

House of Delegates

From: Michael Virzi, Professional Responsibility Committee Chair
RE:

Request from the Professional Responsibility Committee to Amend Rule 3.8 of the Rules
of Professional Conduct

In December 2017, the South Carolina Bar’s Professional Responsibility Committee formed a
subcommittee to consider whether South Carolina should adopt subsections (g) and (h) in Rule 3.8
of the Model Rules of Professional Conduct. Those subsections provide:
(g) When a prosecutor knows of new, credible and material evidence creating a
reasonable likelihood that a convicted defendant did not commit an offense of
which the defendant was convicted, the prosecutor shall:
(1) promptly disclose that evidence to an appropriate court or authority, and
(2) if the conviction was obtained in the prosecutor’s jurisdiction,
(i) promptly disclose that evidence to the defendant unless a court authorizes
delay, and
(ii) undertake further investigation, or make reasonable efforts to cause an
investigation, to determine whether the defendant was convicted of an
offense that the defendant did not commit.
(h) When a prosecutor knows of clear and convincing evidence establishing that a
defendant in the prosecutor’s jurisdiction was convicted of an offense that the
defendant did not commit, the prosecutor shall seek to remedy the conviction.
ABA Model Rule 3.8(g) & (h).1
History
At the April 2018 meeting, following three subcommittee meetings and extensive outside input,
the subcommittee presented to the PR Committee a proposed version of this rule that did not
include subsection (h). The Committee voted to send the proposal back to the subcommittee to
include a version of subsection (h). At the August 2018 meeting, after two more subcommittee
meetings and additional outside input, the subcommittee presented a revised proposal to the
1

At the time the Committee first looked into this matter in mid-2017, 15 states had adopted these
subsections or some modified version thereof. By late 2017, 17 states had done so, according to
the ABA’s website. By July 2018, 19 states had done so, according to the National Registry of
Exonerations, and the subcommittee’s March 2019 review of current rules nationwide indicates
that today 22 states have adopted subsections (g) and (h) or modified versions thereof.
1

Committee, which the Committee overwhelmingly approved, without amendment, with just 2
votes opposed out of 23 voting members in attendance.2 That proposal was presented to the House
of Delegates at the January 2018 meeting. After extensive comments from House members and
others in attendance, the House voted to send it back to the Committee to consider the issues
discussed at the House meeting. Those issues were:
1. the makeup of the Committee and subcommittee and whose input was solicited, including:
a. whether prosecutors were heard,
b. whether defense attorneys were heard,
c. whether other states’ versions of (g) and (h) were considered, and
d. whether stakeholders in those states that have adopted these subsections were
consulted about issues that may have arisen since adoption;
2. an alternative proposal by a House member that was tabled by House vote;
3. objections of some to the duty to investigate contained in subpart (g)(3); and
4. one House member’s suggestion to include the duty to disclose to the convicted person in
all 3 enumerated circumstances, not just when the prosecutor was personally involved in
the conviction.
These issues were subsequently addressed at two full Committee meetings and one subcommittee
meeting. Most of these issues were presented to the House in the form of questions whether the
Committee or subcommittee had considered them. Although the Committee and subcommittee
had considered most of the issues raised, House members were not informed of that fact because
the last comment was accompanied by a motion to table the proposal, and procedure does not allow
for discussion on motions to table, so the vote was taken without the benefit of answers to those
questions. The Committee would like the House to know that 1) nearly all of these issues were
addressed at length across many Committee and subcommittee meetings prior to the August 2018
vote, and 2) the Committee and subcommittee nevertheless have reconsidered all of them and now
propose a slightly revised version of subsections (g) and (h). The Committee’s responses to each
of the House’s concerns are as follows.
1. The makeup of the Committee at the August 2018 meeting, where the proposal was passed,
included two criminal prosecutors, one current and two former disciplinary prosecutors, a criminal
defense attorney, a municipal attorney, and a retired municipal judge. Other Committee meetings
where this rule was discussed included a public defender who was not present at the August
meeting. The subcommittee included a criminal prosecutor, two former disciplinary prosecutors,
two criminal defense attorneys, and a retired judge. After the January House meeting, the
subcommittee included these same members. Additionally, before the August Committee meeting,
the subcommittee had invited prosecutors and defense attorneys to its meetings and several
attended, including a private criminal defense attorney (attended 2 meetings), a public defender
(attended 1 meeting), an AAG (attended 3 meetings), an AUSA (attended 2 meetings), and a
solicitor (attended 2 meetings).

2

Also in attendance at the August meeting and throughout this issue was a prosecutor in the
Office of Disciplinary Counsel who is a non-voting member of the Committee.
2

1.a. The subcommittee meetings included representatives from the Solicitors Association, the
Attorney General’s Office, and the United States Attorney’s Office, one of whom also joined the
full Committee meeting in August. One of the subcommittee members is also General Counsel for
the Commission on Prosecution Coordination and advocated for the position of prosecutors
generally. After the first subcommittee meeting in March 2018, which two prosecutor
representatives and two defense representatives attended, the subcommittee invited written input
from all stakeholders and created an online survey in which 34 solicitors and public defenders
were invited to indicate general support for or opposition to each of the two Model Rule
subsections as a starting point for crafting a revised version of the rule. Just 7 responded (4 public
defenders and 3 solicitors), and the results as to subsection (g) were 57% in favor of and 43%
opposed, while the results as to subsection (h) were 71% in favor of the rule or a modified version
thereof and 29% opposed to (h) entirely. The prosecutors also provided written feedback in the
form of one letter containing a proposed rule and another letter opposing the adoption of any form
of subsections (g) or (h).
The prosecutors’ opinions and input were heard. Their concerns were addressed at length. The
prosecutors’ representatives repeatedly stated that they do not condone the suppression of
exculpatory evidence nor do they want innocent people convicted of crimes they did not commit.
They told the subcommittee that Rule 3.8 is sufficient as it is written to compel production of postconviction exculpatory evidence to the defense, but had concerns about their authority and
resources to conduct investigations and taking remedial action. They also expressed a concern
about creating conflicts of interest by doing so. Many of the changes from Model Rule language
were made specifically to address prosecutors’ concerns, including but not limited to:
i.

ii.

iii.

iv.

the “good faith” safe harbor was moved from the Model Rule comments to the body of
the rule (subsection (i) in the Committee’s proposal) and the words “measured by an
objective standard” were added to address prosecutors’ concerns about whether good
faith would be measured objectively or subjectively;
the word “credible” was added back into the subcommittee’s working draft and the
word “likelihood” was changed to “probability” to prevent the rule from burdening
prosecutors with the obligation to act upon post-conviction innocence claims based on
unreliable evidence such as a convicted person’s own claim of innocence;
the obligations were more thoroughly subdivided than the Model Rule so that a
prosecutor who was not personally involved in a conviction is required to disclose the
information to the chief prosecutor rather than directly to the court, to address concerns
raised by the U.S. Attorney’s Office about supervisory prosecutors’ need to manage
subordinates when one prosecutor’s work relates to another’s case;
the subsection (g) requirement of disclosing evidence related to an out-of-jurisdiction
conviction “to an appropriate court or authority” was changed to reflect the clarification
in the Model Rule Comment that explains “appropriate authority” by reference to “the
chief prosecutor in the jurisdiction where the conviction was obtained”; this language
was moved from the comment to the body of the rule to provide clarity in response to
prosecutors’ concerns about lack of mechanisms for presenting evidence to an out-ofjurisdiction court; and
3

v.

the subsection (h) requirement to “seek to remedy the conviction” was changed to
“make reasonable efforts to remedy the conviction” in response to concerns that
remedial procedures available to prosecutors may be limited in some cases.

1.b. The subcommittee and the Committee also invited representatives from the criminal
defense bar. A representative of the Commission on Indigent Defense, a public defender, and a
criminal defense attorney in private practice each attended at least one subcommittee meeting and
others spoke to subcommittee members at length privately. They unanimously supported the duties
contained in (g) and (h) and their opinions and input were heard. Defense attorneys believed that
the instances of credible material evidence of innocence would not be so frequent as to tax
prosecutors’ resources, and they stated that lack of authority over outside law enforcement
agencies does not limit prosecutors’ practice of investigating matters either personally or through
the non-lawyer investigators employed in their offices. The defense attorneys’ concerns generally
focused on the importance of subsections (g) and (h) as important public protections.
1.c. Prior to the January House meeting, the subcommittee had considered several states’
variations of (g) and (h), and as noted in the “Explanation” section below, the subcommittee
ultimately incorporated several specific phrasing changes found in these rules in North Carolina,
Colorado, Delaware, and Hawaii. Since January, the subcommittee also considered the additional
jurisdictions that have more recently adopted various versions of these subsections. Specifically,
both the subcommittee and the Committee evaluated but ultimately rejected the language in the
Oklahoma version of these rules.
1.d. The subcommittee made extensive efforts to learn from other jurisdictions whether any
versions of these subsections created problems either in the execution of the duties contained
therein or in the prosecution of their violations. At multiple subcommittee meetings, the invited
prosecutors’ representatives were asked to solicit input from their counterparts in other
jurisdictions about whether any of their anticipated concerns about resources, lack of authority
over law enforcement, inability to contact convicted defendants, or lack of mechanisms to attempt
remedy convictions had actually materialized in any states that had enacted these rules. No such
problems were reported. A subcommittee member reached out to a national organization of
prosecutors, which likewise was aware of no such problems. Subcommittee members also inquired
of disciplinary prosecutors in individual states and a national organization of discipline defense
counsel to determine whether other states with this rule encountered problems with the workability
of these rules. No problems were reported from any of these sources either. Finally, a
subcommittee member inquired of three multi-state innocence project coordinators and law
professors who have worked extensively with post-conviction exculpatory evidence. While no
problems with subsections (g) or (h) were reported, the subcommittee was provided with a
scholarly article by one such professor examining the arguments made in support of and in
opposition to these subsections in various states that had considered their adoption, including the
support these subsections received from prosecutors in several states.
2. A proposal was made at the January House meeting to substitute the Committee’s proposal
with a different version of (g) and (h) and accompany it with a resolution to urge the legislature to
study the matter of post-conviction exculpatory evidence and to provide funding for indigent
4

defendants in such cases, as some other states have including North Carolina. That two-part
proposal was tabled by the House, but the Committee considered it to be part of what the House
asked the Committee to reconsider. After discussion, it was both the Committee’s and the
subcommittee’s belief that the legislative resolution was not within the purview of the Professional
Responsibility Committee, whose work is limited to recommending changes to the Rules of
Professional Conduct and the Rules for Lawyer Disciplinary Enforcement. As to the alternative
Rule 3.8 proposal that was tabled at the House, it was simply the subcommittee’s prior draft that
had been presented to, and rejected by, the Committee in April 2018. The stated intent of that
proposal was to eliminate the duty to investigate contained in (g)(3); however, by using an early
subcommittee draft, that proposal also would have undone the subcommittee’s extensive work
between April and August, which included much of the input and the changes outlined herein.
Because the Committee and subcommittee felt that the current proposal was a better rule in many
respects than that earlier draft, the proposal was rejected by the Committee.
3. The subcommittee and the Committee considered at great length the objections of some to
the duty to investigate contained in subsection (g)(3) of this proposal, with the input of the
prosecution and defense stakeholders. In April 2018, one of the Committee’s primary concerns
about the subcommittee’s early draft was that it had omitted the duty to investigate. This duty was
part of the rule that received majority support in the subcommittee’s survey and had overwhelming
support at the Committee level. Some prosecutors expressed concerns about an inability to either
conduct investigations or force law enforcement to do so. Most of the comments on this point were
based on the belief that the rule requires prosecutors to personally conduct investigations or to be
able to compel outside law enforcement agencies to act. The view of the Committee is that this
rule does not require them to personally conduct investigations, although they may do so when
possible3, because the rule is satisfied by either investigating or making “reasonable efforts to
cause an investigation,” the latter of which can be done either by making a request of law
enforcement (regardless of the inability to compel it) or by instructions to the investigators that are
employed in prosecutors’ offices. As noted in Comment 7 in both this proposal and the Model
Rule, the “reasonable efforts” language allows a prosecutor to comply with the rule by “caus[ing]
another appropriate authority to undertake the necessary investigation.”
4. At the January House meeting, a member suggested expanding the duty to disclose postconviction exculpatory information to the defendant so that the rule would apply to all prosecutors
in possession of exculpatory information regardless of jurisdiction or prior participation in the
conviction. The Model Rule imposes this only when the conviction was obtained in the
prosecutor’s jurisdiction, and the Committee’s January proposal to the House included it only
3

It is the Committee’s view that prosecutors are just as capable of personally conducting and
supervising investigations as lawyers in other practice areas are. The ABA publishes a 207-page
manual of standards and guidance for prosecutors when specifically engaging in their investigative
duties, including “Standards for the Specific Investigative Functions of the Prosecutor” and
“Prosecutor’s Role in Resolving Investigation Problems.” Likewise, the National Association of
Attorneys General offers through its Training & Research Institute a variety of live and online
CLEs for prosecutors nationwide that are specific to their investigative duties within various types
of crimes, and a two-day 12-hour CLE entitled “Prosecutor as Investigator: Ethical Issues.”
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where the prosecutor had been personally involved in the conviction. The House member’s
suggestion was accepted by the subcommittee, and the change is included in the Committee’s
proposal now.
Explanation
Rule 3.8(g)
Guided by the North Carolina version of the rule, the Committee changed the word “evidence” in
the Model Rule to “evidence or information” in response to concerns that “evidence” would be
narrowly construed to include only that which is admissible in court.
Guided by the Colorado version of the rule, the Committee changed the phrase “reasonable
likelihood” to “reasonable probability” in response to prosecutors’ concerns that the requirements
of the rule would be too easily triggered by unreliable information such as a convicted person’s
own claim of innocence.
Guided by the Delaware version of the rule, the Committee changed the phrase “promptly
disclose” to “timely disclose in writing” to conform with the rest of Rule 3.8, which uses the word
“timely,” and to provide accountability through a writing requirement.
The Committee changed the target of the required disclosure from “an appropriate court or
authority” to “the chief prosecutor in the jurisdiction where the conviction was obtained” in
response to prosecutors’ concerns about determining the appropriate court or authority and courts’
lack of power to act upon such disclosures. Some prosecutors indicated that this is generally their
office’s current course of action.
The Committee changed “disclose to the defendant” to “make reasonable efforts to timely disclose
in writing to the defendant that evidence or information or, if the defendant is represented by
counsel, to the defendant’s counsel” in agreement with the concern expressed at the House meeting
in January that a prosecutor should always attempt to disclose the information to the convicted
person, and “make reasonable efforts” was added in response to prosecutors’ concerns that an
unqualified “disclose” requirement might be impossible to satisfy in some cases, whereas a
prosecutor aware of a convicted person can always make a reasonable effort to disclose
information to that person.
Rule 3.8(h)
The Committee changed the phrase “seek to remedy the conviction” to “make reasonable efforts
to remedy the conviction” in response to prosecutors’ concerns that the Model Rule might impose
an impossible burden where mechanisms to remedy a conviction are not available, as noted in
paragraph 1.a.v. above.
Rule 3.8(i)
Guided by the Hawaii version of the rule and other states, the Committee moved the good-faith
“safe harbor” provision from the Model Rule’s Comment 9 to the body of the rule with a minor

6

change.4 The Model Comment language was changed from “independent judgment made in good
faith” to “concludes in good faith, measured by an objective standard” in response to prosecutors’
concerns that the Model Comment is vague as to the standard by which a prosecutor’s good-faith
judgment is to be measured, and the Committee believes that a subjective standard would be
tantamount to no standard.
Comments
The proposed Comment 7 is similar to the Model Rule’s except the first sentence of the Model
Comment (regarding disclosure to the chief prosecutor where the conviction occurred) is omitted
because it is incorporated into the body of the rule in this proposal. The proposed Comment 8
clarifies the chief prosecutor’s responsibilities when no prosecutor involved in a prior conviction
is currently employed in the office at the time the evidence or information is received. The
proposed Comments 9, 10 and 11 define the terms “credible,” “material,” and “clear and
convincing,” in response to prosecutors’ criticism that the terms were vague. Proposed Comment
12 sets forth examples of steps a prosecutor may take when making efforts to remedy a conviction.
The subcommittee presented this proposal to the Committee during its April 2019 meeting. After
discussion, the proposal passed with just one vote opposed out of twenty voting members in
attendance. The Committee now asks the House of Delegates to approve its proposed changes to
Rule 3.8, which are underlined below.

Rule 3.8: Special Responsibilities of a Prosecutor
The prosecutor in a criminal case shall:
(a) refrain from prosecuting a charge that the prosecutor knows is not supported by probable cause;
(b) make reasonable efforts to assure that the accused has been advised of the right to, and the
procedure for obtaining, counsel and has been given reasonable opportunity to obtain counsel;
(c) not seek to obtain from an unrepresented accused a waiver of important pretrial rights, such as
the right to a preliminary hearing;
(d) make timely disclosure to the defense of all evidence or information known to the prosecutor
that tends to negate the guilt of the accused or mitigates the offense, and, in connection with
sentencing, disclose to the defense and to the tribunal all unprivileged mitigating information
known to the prosecutor, except when the prosecutor is relieved of this responsibility by a
protective order of the tribunal;

4

Model Rule 3.8’s Comment 9 provides “A prosecutor’s independent judgment, made in good
faith, that the new evidence is not of such nature as to trigger the obligations of sections (g) and
(h), though subsequently determined to have been erroneous, does not constitute a violation of this
Rule.”
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(e) not subpoena a lawyer in a grand jury or other criminal proceeding to present evidence about a
past or present client unless the prosecutor reasonably believes:
(1) the information sought is not protected from disclosure by any applicable privilege;
(2) the evidence sought is essential to the successful completion of an ongoing investigation
or prosecution; and
(3) there is no other feasible alternative to obtain the information;
(f) except for statements that are necessary to inform the public of the nature and extent of the
prosecutor's action and that serve a legitimate law enforcement purpose, refrain from making
extrajudicial comments that have a substantial likelihood of heightening public condemnation of
the accused and exercise reasonable care to prevent investigators, law enforcement personnel,
employees or other persons assisting or associated with the prosecutor in a criminal case from
making an extrajudicial statement that the prosecutor would be prohibited from making under Rule
3.6 or this Rule.
(g) When a prosecutor learns of credible, material evidence or information such that there is a
reasonable probability that a convicted defendant did not commit an offense of which the defendant
was convicted, the prosecutor shall make reasonable efforts to timely disclose in writing that
evidence or information to the defendant or, if the defendant is represented by counsel, to the
defendant’s counsel, unless a court authorizes delay, and:
(1) if the conviction was obtained outside the prosecutor’s jurisdiction, timely disclose in
writing that evidence or information to the chief prosecutor in the jurisdiction where the
conviction was obtained;
(2) if the conviction was obtained in the prosecutor’s jurisdiction but the prosecutor was not
involved in the prosecution, timely disclose in writing that evidence or information to the
chief prosecutor in the jurisdiction; and
(3) if the prosecutor was involved in the prosecution, undertake further investigation, or make
reasonable efforts to cause an investigation, to determine whether the defendant was
convicted of an offense that the defendant did not commit.
(h) When a prosecutor knows of clear and convincing evidence or information establishing that a
defendant in the prosecutor’s jurisdiction was convicted of an offense that the defendant did not
commit, the prosecutor shall make reasonable efforts to remedy the conviction.
(i) A prosecutor who concludes in good faith, measured by an objective standard, that information
is not subject to subsections (g) or (h) of this Rule does not violate those subsections even if this
conclusion is later determined to have been erroneous.
Comment
[1] A prosecutor has the responsibility of a minister of justice and not simply that of an advocate.
This responsibility carries with it specific obligations to see that the defendant is accorded
procedural justice and that guilt is decided upon the basis of sufficient evidence. Precisely how far
8

the prosecutor is required to go in this direction is a matter of debate and varies in different
jurisdictions. Many jurisdictions have adopted the ABA Standards of Criminal Justice Relating to
the Prosecution Function, which in turn are the product of prolonged and careful deliberation by
lawyers experienced in both criminal prosecution and defense. Applicable law may require other
measures by the prosecutor and knowing disregard of those obligations or a systematic abuse of
prosecutorial discretion could constitute a violation of Rule 8.4.
[2] In some jurisdictions, a defendant may waive a preliminary hearing and thereby lose a valuable
opportunity to challenge probable cause. Accordingly, prosecutors should not seek to obtain
waivers of preliminary hearings or other important pretrial rights from unrepresented accused
persons. Paragraph (c) does not apply, however, to an accused appearing pro se with the approval
of the tribunal. Nor does it forbid the lawful questioning of a suspect who has knowingly waived
the rights to counsel and silence.
[3] The exception in paragraph (d) recognizes that a prosecutor may seek an appropriate protective
order from the tribunal if disclosure of information to the defense could result in substantial harm
to an individual or to the public interest.
[4] Paragraph (e) is intended to limit the issuance of lawyer subpoenas in grand jury and other
criminal proceedings to those situations in which there is a genuine need to intrude into the client
lawyer relationship.
[5] Paragraph (f) supplements Rule 3.6, which prohibits extrajudicial statements that have a
substantial likelihood of prejudicing an adjudicatory proceeding. In the context of a criminal
prosecution, a prosecutor's extrajudicial statement can create the additional problem of increasing
public condemnation of the accused. Although the announcement of an indictment, for example,
will necessarily have severe consequences for the accused, a prosecutor can, and should, avoid
comments which have no legitimate law enforcement purpose and have a substantial likelihood of
increasing public opprobrium of the accused. Nothing in this Comment is intended to restrict the
statements which a prosecutor may make which comply with Rule 3.6(b) or 3.6(c).
[6] Like other lawyers, prosecutors are subject to Rules 5.1 and 5.3, which relate to responsibilities
regarding lawyers and nonlawyers who work for or are associated with the lawyer's office.
Paragraph (f) reminds the prosecutor of the importance of these obligations in connection with the
unique dangers of improper extrajudicial statements in a criminal case. In addition, paragraph (f)
requires a prosecutor to exercise reasonable care to prevent persons assisting or associated with
the prosecutor from making improper extrajudicial statements, even when such persons are not
under the direct supervision of the prosecutor. Ordinarily, the reasonable care standard will be
satisfied if the prosecutor issues the appropriate cautions to law-enforcement personnel and other
relevant individuals.
[7] If the conviction was obtained in the prosecutor’s jurisdiction, paragraph (g) requires the
prosecutor to examine the evidence or information and undertake further investigation or make
reasonable efforts to cause another appropriate authority to undertake the necessary investigation,
and to promptly disclose the evidence or information to the defendant. Consistent with the
objectives of Rules 4.2 and 4.3, disclosure to a represented defendant must be made through the
9

defendant’s counsel, and, in the case of an unrepresented defendant, would ordinarily be
accompanied by a request to a court for the appointment of counsel to assist the defendant in taking
such legal measures as may be appropriate.
[8] When no prosecutor involved in a conviction is currently employed in a prosecutor’s office at
the time credible, material evidence or information indicating innocence arises, the chief
prosecutor has an obligation to determine in good faith whether the evidence or information has
been disclosed as required under these rules or applicable law.
[9] In paragraph (g), the use of the word “credible” means the evidence or information must be
trustworthy or capable of persuading a trier of fact.
[10] In paragraph (g), the use of the word “material” means the evidence or information is such
that there is a reasonable possibility that the outcome of the trial or guilty plea would have been
different had the defendant known of the evidence or information at the time of trial or guilty plea.
[11] In paragraph (h), the phrase “clear and convincing” means a degree of proof that produces in
the mind of the prosecutor a firm belief as to the allegations sought to be established. It does not
mean clear and unequivocal.
[12] In paragraph (h), once the prosecutor knows of clear and convincing evidence that the
defendant was convicted of an offense that the defendant did not commit, the prosecutor must seek
to remedy the conviction. Necessary steps may include disclosure of the evidence to the defendant,
requesting that the court appoint counsel for an unrepresented indigent defendant and, where
appropriate, notifying the court that the prosecutor has knowledge that the defendant did not
commit the offense of which the defendant was convicted.

10
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TO:

House of Delegates

FR:

Mary Sharp, Secretary

DT:

May, 2019

RE:

Election of Members of Nominating Committee

Eight Nominating Delegates are elected by judicial region to the Nominating Committee. The
Immediate Past President serves as chairman of the Committee; that will be Dawes Cooke. The
House needs to elect two delegates from Judicial Region I and one delegate from Judicial
Region IV.
The Nominating Delegates who will continue on the Committee are set forth below by judicial
region. Section 9.2 of the Bar constitution provides that the Nominating Delegates shall be elected
members of the House of Delegates who reside in the same judicial region as the Delegates whom
they succeed.
When the Board of Governors fills vacancies in the House, it considers how to make the House
more representative of the Bar. A similar consideration is encouraged in electing members of the
Committee.
A list of the circuit delegates follows; the names in italics are the current members of the
Committee whose terms expire on June 30, 2019.
Delegate

Term ends

Region I

Seat to be filled
Seat to be filled

2022
2022

Region II

John L. McCants
Daryl G. Hawkins

Rogers Lewis
Solo

Columbia
Columbia

2020
2021

Region III

Melody J. Breeden
Carrington S.B. Wingard

Turner Padgett
Solo

Myrtle Beach
Florence

2020
2021

Region IV

Nancy D. Sadler
Seat to be filled

Beaufort County

Beaufort

2020
2022

JUDICIAL REGION I (Judicial Circuits 7, 10, 13, 16) Two seats to be filled.
(Anderson, Cherokee, Greenville, Oconee, Pickens, Spartanburg, Union, York)
Samuel R. Bass, II, Spartanburg
Term expires June 30, 2019
J. Edwin McDonnell, Spartanburg Term expires June 30, 2019
Grady Baldwin Anthony
Steven Edward Buckingham
Matthew W. Christian
Thomas M. Creech, Jr.
W. Kyle Dillard
Robert Scott Dover
Daniel L. Draisen
Walter George Dusky
Derek Joseph Enderlin
Frank L. Eppes
Jack D. Griffeth
Sean Joseph Hinton
Susan P. Ingles

Greenville
Greenville
Greenville
Greenville
Greenville
Pickens
Anderson
Fort Mill
Greenville
Greenville
Greenville
Pickens
Greenville

Wes A. Kissinger
Jonathan W. Lounsberry
Walter Keith Martens
Meredith Brooks Moss
Ross Buchanan Plyler
S. Venus Poe
Andrew Troy Potter
Brittany D. Senerius
Reid T. Sherard
Michael B. Smith
Steve Wayne Sumner
William M. Wilson, III

Spartanburg
Spartanburg
Rock Hill
Gaffney
Greenville
Fountain Inn
Anderson
Anderson
Greenville
Rock Hill
Greenville
Greenville

JUDICIAL REGION IV (Judicial Circuits 1, 2, 9, 14) One seat to be filled.
(Aiken, Allendale, Bamberg, Barnwell, Beaufort, Berkeley, Calhoun, Charleston, Colleton,
Dorchester, Hampton, Jasper, Orangeburg)
Randell C. Stoney, III, North Charleston
Jacob S. Barker
Mark S. Berglind
Matthew M. Billingsley
Randall L. Charpia
Lee Deer Cope
Andrew R. deHoll
Liam D. Duffy
Rhett C. Dunaway
F. Cordes Ford, IV
Elizabeth F. Fulton
Debra J. Gammons
B. Shawan Gillans
Jack W. Hammack, Jr.
David A. Haselden
Justin S. Kahn
Karla C. Martinez Lainez

Term expires June 30, 2019

Charleston
Bluffton
N. Charleston
Summerville
Hampton
Mt. Pleasant
Charleston
Charleston
Charleston
Mt. Pleasant
Charleston
Moncks Corner
Aiken
Charleston
Charleston
N. Charleston

Joseph S. Mendelsohn
Julie L. Moore
Adam C. Ness
I. Ryan Neville
Elizabeth F. Nicholson
Benjamin R. Pogue, III
Edward K. Pritchard, III
Martha Kent Runey
Nina L. Savas
Cheryl D. Shoun
Megan Finch Stevens
Jason F. Taylor
David L. Tedder
Stephanie van der Horst
David W. Whittington
David W. Wolf

Charleston
Charleston
Bamberg
Charleston
Charleston
Charleston
Charleston
Charleston
Charleston
Charleston
Mt. Pleasant
Charleston
Beaufort
Charleston
Summerville
Charleston
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There are no written materials for this item.

