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RESCUE THE RIGHT WAY--EVERYTHING YOU NEED TO KNOW TO SET 

UP YOUR CLIENT’S NON-PROFIT ORGANIZATION 

 

 

Over the last decade, animal shelters have proliferated significantly.  The increased 

utilization of shelters is likely due to a number of factors, including an aging society 

where animals are increasingly seen as “family members,” an increasing desire on the part 

of society to treat homeless animals humanely and to avoid euthanasia if possible, and an 

increasing desire on behalf of many individuals to “do well by doing good.” 

 

Impediments to these noble desires and goals are facts of everyday business life, viz., 

imposition of individual liability and tax costs. 

 

Organizing and operating a shelter as a limited liability entity can ameliorate most, if not 

all, personal liability issues.  As will be described generally in this outline, organizing and 

operating as a charitable organization, specifically an organization that is incorporated, 

organized and operated in accordance with Internal Revenue Code § 501(c)(3), can 

further ameliorate liability issues and can present significant income tax savings to the 

organization itself.  Further, and more significantly, the ability to receive donations can be 

significantly enhanced if the donations are tax-deductible by the donors. 

 

Because shelters generally operate on insignificant profit margins, income tax savings 

may make the difference in whether a shelter can remain open and provide protection to 

homeless animals or whether it cannot afford to operate at all.  And donors are much 

more likely to contribute - or to sponsor - if their contributions are tax-deductible. 

 

For these reasons, it will frequently make sense for the shelter operator to form a non-

profit corporation under South Carolina law and, thereafter, seek a federal exemption 

from income tax. This outline sets forth the various organizational and operational 

requirements to forming and operating such an entity.  The touchstone consideration is a 

simple one: whether the organization’s activities confer benefits that inure to “public,” 

and not “private” concerns. 

 

From the attorney’s perspective, however, achieving §501(c)(3) status is neither simple 

nor straightforward – nor inexpensive.  As will be described herein, the federal forms are 

not simple, and some of the information sought by the IRS is difficult for many clients to 

produce.  Thus, the attorney should always seek to get paid up front, should advise the 

client in writing that failure to timely provide requested information will terminate the 

engagement, and should advise the client that quick IRS action is unlikely to occur.  Be 

acutely aware of the filing deadlines described herein and identify them to the client in 

your engagement letter. 
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I. GENERAL CONSIDERATIONS 

 

 A. History and Reasons for Tax Exemption 

 

The tax-exempt sector has evolved over more than a century’s worth of legislation.  The 

first exemptions are found in the Tariff Act of 1894, which subjected to Tax 

“corporations, companies, or associations doing business for profit.”  Nonprofits 

generally were exempt from the tax (by virtue of not doing business for profit to the 

extent the tax applied, exemption was provided for certain organizations, e.g., 

"corporations, companies or associations organized and conducted solely for charitable, 

religious, or educational purposes," fraternal beneficiary societies, certain mutual 

savings banks, and certain mutual insurance companies.)  The default rule changed in 

the 1913 Revenue Act, under which the corporate income tax generally applied, unless 

there was a specific exemption. 

 

Exemption from tax i s  b e s t  explained b y  e x a m i n i n g  the nature of an 

organization's activities. For example, inherently charitable activities or activities that 

provide a public benefit may be viewed as governmental in nature and therefore not 

appropriate subjects of taxation. This may explain the exemption for charitable 

organizations, social welfare organizations, U.S. instrumentalities, and State and local 

governments.  Promotion of certain activities may also be viewed as desirable policy, 

and therefore tax exemption is intended to encourage the activity.  

 

Exempt status may also be attributable to the structure of an organization. Some 

organizations are funded exclusively by their members and expend all funds 

exclusively for members.  If such an organization collects more in membership dues 

than it expends, the excess is reinvested in the organization for the benefit of the 

members. Under general tax principles, the organization may not be considered as 

having any income because there has not been a shifting of benefit from the member 

to the organization - the organization merely facilitates a joint activity of its 

members. 

 

 B.  Theory of Exemption under§501(c)(3) 
 

Exemption under §501(c)(3) is usually intended to encourage such organizations to 

undertake tasks that the government would otherwise have to perform itself. In 

exchange for exemption from federal income taxation, an organization must submit to 

strict operational requirements intended to ensure that the o rganization's activities 

benefit the public at large in the same way that the government's activities benefit 

society at large. The House Report from the Revenue Act of 1938 states as follows: 

 

The exemption from taxation of money or property devoted to 

charitable or other purposes is based upon the theory that the 

government is compensated for the loss of revenue by its relief 

from the financial burden which would otherwise have to be 
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made by appropriations from public funds, and by benefits 

resulting from the promotion of the general welfare.  

 

 C. Statutory Construction of Exemption Provisions 

 

Exemptions under subchapter F of the Code are an exception to the rule stated in IRC 

§61, under which gross income includes income from whatever source derived. The Sixth 

Circuit has indicated that "an organization which seeks to obtain tax-exempt status ... 

bears a heavy burden to prove that it satisfies all the requirements of the exemption 

statute  ... [E]xemptions from taxation [are not] granted by implication." Note that the 

IRS does not issue exemptions.  It merely recognizes qualification to exemption under 

a statute. The statute itself confers the exemption. On the other hand, it is also true 

that exemption provisions are generally considered to be matters of legislative grace 

and not of right. Therefore, "a statute creating an exemption must be strictly construed 

and any doubt must be resolved in favor of the taxing power." An organization must 

"unambiguously prove" that it is entitled to recognition of exemption.  

 

 

II.  ADVANTAGES TO TAX EXEMPTION 

 

A. Exemption from Federal Income Tax 

 Exception for unrelated business income tax (IRC §§511 – 514) 

and certain excise taxes (IRC§§ 4911, 4912, 4940-4945,4948) 

 

B. Exemption from State and Local Taxes 

 Sales, Income, Ad Valoreum 

 

C. Eligibility for Deductible Contributions 

 IRC §170(c) (income); IRC §§2055 and 2522 (estate and gift) 

 

D. Retroactive Effect of Tax-Exempt Application 

 27 month rule.  See Rev Proc 2014-9 

 

E. Miscellaneous 

 Employee Benefits 

 Liability Limitations.  As the memorandum below 

demonstrates, a qualified organization and those affiliated with it can 

benefit significantly. 

 

ISSUE: Are South Carolina Nonprofit Corporations, organized under 501(c)(3), immune 

from suit?  If not, does South Carolina law impose a cap on actual or punitive damages? 

 

Brief Answer:  Immunity for South Carolina Nonprofit organizations was abolished in 

Hasell v. Medical Soc. of S.C.. 288 S.C. 318, 342 S.E.2d 594 (1986).  However, the law 

limits awards against charitable organizations to the same extent as the South Carolina 
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Tort Claims Act in actions for injury or death caused by the tort of an agent, servant, 

employee, or officer.  S.C. Code Ann. § 33-56-180.  Thus, if the nonprofit is sued because 

of the actions of physician or dentist, the cap is one million two hundred thousand dollars, 

but if it concerns another type of employee, officer, member, etc. the cap is three hundred 

thousand dollars per person, six hundred thousand per incident. 

 

Discussion:  

 

In 1994, South Carolina adopted the South Carolina Nonprofit Corporation Act (the 

“Act”), § 33-31-101, et. seq.  The Act specifically states that “[n]othing in this section 

may be construed to grant immunity to the not-for-profit cooperatives, corporations, 

associations, or organizations.”  S.C. Code Ann. § 33-31-834.  Indeed, a person 

sustaining an injury or dying by reason of the tortious act of commission or omission of 

an employee of a charitable organization, when the employee is acting within the scope of 

employment, may recover in an action brought against the charitable organization.  S.C. 

Code Ann. § 33-56-180.  However, the claimant is limited to only the actual damages 

he/she sustains in an amount not exceeding the limits imposed by the South Carolina Tort 

Claims Act.  Id.  If the incident leading to the lawsuit concerns actual damages arose out 

of the operation of a motor vehicle and the damages exceed two hundred and fifty 

thousand dollars ($250,000.00) the injured person may also recover benefits under       

§38-77-160, but that amount may not exceed the limits of the uninsured or underinsured 

coverage. 

 

Liability of directors, officers, employees, etc. of a Charitable Organization; 

Indemnification   

 

The Act provides that a member is no more liable for the acts, debts, liabilities or 

obligations of a charitable organization than a shareholder is for a business corporation. 

S.C. Code Ann. § 33-31-612.  Additionally, the notes to the Act state that the legislature 

considered adopting sections 6.13 and 6.14 of the Model Act—which address the 

circumstances under which a member of a nonprofit becomes “liable” to the corporation 

for dues or assessments and when judgment creditors may bring a deficiency action 

against the members for such “liabilities”—but ultimately decided not to include these 

sections in the Act.  Members would be liable to a third party, however, if the claimant 

were able to establish facts allowing a court to (1) pierce the corporate veil; or (2) if the 

member had a legally enforceable obligation to that third party. 

 

Additionally, all directors, trustees, or members of the governing bodies of nonprofit 

cooperatives, corporations, associations, and organizations are immune from suit arising 

from their actions or omissions unless their conduct amounts to willful, wanton, or gross 

negligence. S.C. Code Ann. § 33-31-834.  Unless limited by its articles of incorporation, 

a nonprofit shall indemnify a director who was wholly successful, on the merits or 

otherwise, in the defense of a proceeding to which the director was a party for reasonable 

expenses actually incurred by the director in connection with the proceeding.  This 

extends even to threats of a suit against the director. S.C. Code Ann. § 33-31-850.  
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Nonprofits may also choose to indemnify officers, employees, and agents to the same 

extent as directors; however this indemnification is not mandatory.  S.C. Code Ann. § 33-

31-856.  

 

III.  DISADVANTAGES TO TAX EXEMPTION 

 

There are also disadvantages to qualifying under §501(c) as a tax-exempt 

organization. The primary disadvantage to qualification under §501(a) is that many of 

the exemption provisions under §501(c) contain strict operating requirements that 

must be complied with to maintain exemption.   

 

The prohibition against private inurement found in many paragraphs of §501(c) is 

foremost in this area. Therefore, in order for an organization to avoid the prohibition 

against private inurement, any payment must be reasonable compensation for goods or 

services actually provided to the organization. This rule effectively prohibits 

“dividend” type distributions. §501(c)(3) organizations are subject to the provisions 

of §4958, imposing certain excise taxes upon certain excess benefit transactions, and 

§501(m), regarding  the provision  of commercial-type insurance. Finally, §501(c) (3) 

organizations are absolutely precluded from engaging in partisan political campaign 

activities and their lobbying activities are heavily regulated. 

 

 

IV. TYPES OF TAX-EXEMPT ORGANIZATIONS 

 
A. Types of Entities Qualifying for Exemption - General 

 
§501(c)(3) states that corporations, community chests, funds, and foundations may 

qualify for exemption thereunder. An individual cannot be exempt under 

§501(c)(3).  Likewise, it seems that a partnership would not qualify. However, the 

IRS has indicated that a limited liability company may qualify for §501(c)(3) 

status if all members are §501(c)(3) organizations.  

 

Unincorporated associations of individuals without bylaws or some other 

governing instrument do not qualify as a corporation.  However, if an 

unincorporated association is governed by a set of bylaws or other organizational 

documents, the IRS treats the organization as a corporation for federal tax 

purposes. An unincorporated association should be prepared to prove that its 

organizational papers were adopted by more than one person, because articles of 

association cannot have any legal effect if adopted by only one person. However, the 

articles of organization of an unincorporated association need not necessarily be 

signed by two or more persons, so long as there is evidence of adoption by more 

than one person, such as by affidavits.  
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Unless an organization seeking exemption falls into one of the four categories 

enumerated above of organization forms, the IRS will not issue a favorable determination 

letter 

 

B. Section 501(c)(3) Entities:  Charitable (and Other) Organizations 

 

1. General.   501(c)(3) describes the most common form of an exempt 

organization: a corporation, community chest, fund or foundation that is organized 

and operated exclusively for religious, charitable, scientific, literary or educational 

purposes, testing for public safety, the prevention of cruelty to children or animals, 

or promotion of national  or international amateur  sports competition. Section 

501(c)(3) requires that: (1) an organization be organized and operated exclusively to 

further a proper exempt purpose; (2) no part of the net earnings of the organization 

inures to the benefit of any private shareholder or individual; (3) no substantial part 

of the organization's activities consists of carrying on propaganda or otherwise 

attempting to influence legislation and the organization does not participate or 

intervene in any political  campaign on behalf of or in opposition to any candidate for 

public office; and (4) the organization operate as a common-law charity. 
 

  2. Prevention of Cruelty to Children or Animals.  Organizations 
organized and operated exclusively for the purpose of preventing cruelty to children or 
animals are exempt under §501(c)(3).  Protecting children from unfavorable or hazardous 
working conditions is a proper exempt purpose.  Animal welfare organizations also 
qualify. 
 

 The following are specific rulings issued by the IRS in respect of shelters:  Rev. 

Rul. 74-194, 1974-1C.B. 129; Rev. Rul. 67-293, 1967-2 C.B.185; Rev. Rul. 66-

359, 1966-2 C.S. 219. Cf. PLR 201241010 (acknowledging that the prevention of 

cruelty to animals is an exempt purpose, IRS rejects taxpayer’s exemption 

application because taxpayer failed to show that it engaged primarily in activities that 

accomplish this purpose or another exempt purpose because taxpayer did not provide 

a narrative description of its activities, or a description of each program). These 

rulings are provided in the Appendix. 
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VI. THE ORGANIZATIONAL AND OPERATIONAL TESTS OF 

§501(C)(3) 

 

To qualify as an exempt organization under §501(c)(3), the organization must be both 

(1) organized and (2) operated exclusively for one or more exempt purposes.  If the 

organization fails either of the so-called "organizational" or "operational" tests under 

§501(c)(3), it will not be considered exempt from taxation.  

 

The organizational test relates to the purposes of the organization as described in its 

organizational charter, articles of incorporation, or other governing instrument. The 

operational test relates to the actual activities conducted by the organization.  Both 

tests must be satisfied.  If the articles of organization contain improper provisions, the 

organization's actual operations cannot cure such deficiencies. Likewise, a well-drawn 

governing document would not shield an organization conducting improper activities. 
 
Practice Note:  Incorporate. 

 

A. The Organizational Test 

 

 1. Limitations on Purposes and Activities.  To satisfy the organizational 

test, the articles of organization:  (1) must limit the organization's purposes to one or 

more exempt purposes; (2) may not expressly authorize it to engage in activities that 

do not further one or more exempt purposes except to an insubstantial degree; and (3) 

must contain an express provision dedicating the organization's assets to an exempt 

purpose upon dissolution.  Thus, the articles of organization must contain two clauses: 

(1) a purposes clause; and (2) a dissolution clause. Other provisions governing actual 

operations are generally advisable but not required. 
 

The regulations define the term "articles of organization" as the "trust 

instrument, the corporate charter, the articles of association, or any other written 

instrument by which an organization is created." The organizational document itself, 

and not simply bylaws or other secondary operating rules, must contain the requisite 

provisions. If the IRS requires an amendment to the articles of organization, the 

organization must comply with any local laws governing such amendments and 

usually must provide the appropriate official certificate of amendment as evidence 

of such compliance. If the organizational document sets forth a proper exempt 

purpose, the IRS will grant exemption even if the organization erroneously 

claimed exemption under an improper category. For instance, if the organization 

claimed exemption as an "educational" organization, the IRS would not deny 

exemption if, in fact, the purposes set forth are “charitable." 

 
The purposes of the organization must be expressed in the articles of 

organization and must be exempt purposes. The term "exempt” means one of 

the eight enumerated purposes denominated in §501(c)(3): religious, 

charitable, scientific, testing for public safety, literary, educational, fostering 
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national or international amateur sports competition (with certain 

restrictions), or the prevention of cruelty to children or animals.  

 

The articles may set forth more than one exempt purpose but may not 

authorize the organization to carry on activities that are not in furtherance of 

one or more exempt purposes, except as an insubstantial part of the 

organization’s activities.  For example, if the articles provide for the payment of 

all net income to a specified charity but also reserve an annual payment to the 

founder, the organizational test is not satisfied.  Likewise, if the articles permit 

an organization “to engage in a manufacturing business” or “to operate a social 

club,” the organization fails the organizational test even if the organization’s 

other purposes qualify. 

 

 2. Prohibition Against of Legislative and Political Activity.  The 

articles should contain provisions prohibiting the organization from engaging in any 

political campaign activity and substantial legislative activity.  If the organization's 

articles expressly authorize the organization to devote more than an insubstantial 

portion of its activities to attempting to influence legislation by propaganda or 

otherwise, or directly or indirectly to participate in or intervene in (to any degree) any 

political campaign on behalf of or in opposition to any candidate for public office, 

the organization fails the organizational test. 

  

  3. Distribution of Assets on Dissolution. The articles of organization 

must also dedicate the organization's assets to an exempt purpose in the event of 

dissolution.  Thus, if the articles provide for distribution of assets upon dissolution to 

one or more exempt purposes, to one or more similar exempt organizations, or to the 

federal or a state government, the dissolution requirement is satisfied. In addition, 

even if the articles are silent as to disposition of assets upon dissolution, if the law of 

the state of incorporation provides that the assets would be so distributed by operation 

of law, the dissolution requirement is satisfied. Under no circumstances would the 

organizational test be satisfied if the assets were to be distributed to the members, 

founders, or shareholders upon dissolution. 

 

B. The Operational Test 

 

1.  In General.  The more important test for qualification under §501(c)(3) 

(and generally the test creating significant problems) is that the 

organization must be operated exclusively for one or more exempt 

purposes. The regulations provide that the organization is operated 

exclusively for exempt purposes if it engages "primarily" in activities that 

further its exempt purpose or purposes. An organization may engage only to 

an insubstantial degree in activities that do not further any exempt purpose.  

Thus, the operational test is satisfied if an organization's primary activities 

further its exempt purposes and all other activities are merely incidental 

thereto. 
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Practice Note:  Treat “primarily” as “exclusively.”  Avoid “merely 

incidental” activities by creating multiple entities if necessary. 
 

The IRS carefully audits an organization's activities to ensure compliance 

with the operational test.  Many organizations lose their exempt status for 

conducting activities more than an insubstantial part of which do not further 

any exempt purpose. In such a case, the organization must argue that the 

activities questioned are, first, proper activities for a §501(c)(3) 

organization; second, that the activities further its exempt purposes; and 

third, if the activities do not further its exempt purpose, that the activities 

are merely incidental to the organization's activities that do further its 

exempt purposes.  

There are three general ways to determine whether an activity is incidental to 

the organization's primary activities: (1) the amount of income derived 

from the activity in comparison to total income; (2) the amount of 

expenditures for the activity in comparison to total expenditures; and (3) 

the amount of time the organization's employees devote to the activity in 

comparison to total hours worked.  

In one case, the IRS compared the amount of expenditures for the activity 

to the organization's total income.   

There is no general rule of thumb for determining when an activity becomes 

so pervasive that it is no longer incidental and instead becomes substantial. 

However, if more than approximately 30% of the organization's gross income 

is derived from an activity not primarily in furtherance of the 

organization's exempt purposes, the organization risks the IRS's accusation 

of failure to comply with the operational test.  If an organization engages in 

more than one substantial activity, the organization must show that each 

substantial activity furthers the accomplishment of one or more exempt 

purposes. 

If the organization's activities not in furtherance of its exempt purpose 

are substantial in nature, the organization does not satisfy the operational 

test. 

 

The presence of one substantial nonexempt purpose, as revealed by the 

organization's activities, is sufficient to deny exemption.   

Example: shelter will operate as one would expect and, in addition, 

will acquire feed, groom and train dogs for its chairperson and pay 

show entry fees and travel expenses.  More than 30% of gross income 

is expended on the latter.  Exemption would be denied. 

Under the operational test, the purpose towards which an organization's 

activities are directed, and not the nature of the activities themselves, is 
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ultimately dispositive of the organization's right to be classified as a 

section 501(c)(3) organization. As the Tax Court has held:   

 

The critical inquiry is whether petitioner's primary purpose 

for engaging in its sole activity is an exempt purpose, or 

whether its primary purpose is a nonexempt purpose.... 

Factors such as the particular manner in which an 

organization's activities are conducted, the commercial hue 

of those activities and the existence and amount of annual or 

accumulated profits are relevant evidence of a forbidden 

predominant purpose.  

 

2. Private Inurement, Private Benefit, and Intermediate Sanctions 

 a. Private Inurement 

For an organization to obtain or maintain exempt status under 

§501(c)(3), no part of its net earnings may inure in whole or in part 

to the benefit of any private shareholder or individual.  In addition, 

since all §501(c)(3) organizations must be organized and operated to 

further a public interest, the organization must not be organized or 

operated for the benefit of private interests such as designated 

individuals, the creator or her family, shareholders of the organization 

or persons controlled directly or indirectly by such interests.  If either the 

private inurement or private benefit proscription is violated, the 

organization is not organized and operated exclusively to further one or 

more exempt purposes.  In addition, concerning certain excise taxes as 

that may be imposed in the event that a §501(c)(3) or (4) organization 

engages in an "excess benefit" transaction, as defined therein.   

The definition of who can be an insider for purposes of the private 

inurement doctrine was expanded by the Tax Court in the case of 

United Cancer Council, Inc. v. Comr.  In a factuallyintensive 

opinion, the Tax Court held that an independent contractor who 

exercised a great deal of control over an organization's financial 

affairs and fundraising  activities  by contract could be considered to 

be an insider, even though neither the corporation  nor its officers or 

directors  were officers or directors of the tax-exempt organization. 

 

 b .  Relationship of Private Inurement to Private Benefit and 

"Exclusively"  
 

The statute refers only to inurement of net earnings. The prohibition 

against private benefit by charities is a regulatory and common law 

concept derived from the regulations' requirement that an organization 

must operate exclusively to further a public rather than a private 
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interest.  The concept of private inurement generally refers to benefits 

conferred upon insiders, such as officers, directors, or creators, through 

the use or distribution of the organization's funds.  The private 

inurement prohibition is generally concerned with payments to insiders 

or other persons other than as reasonable compensation for services 

actually rendered.  I t  is a narrower concept than t h e  p r o s c r i p t i o n  

against private benefit, which generally refers to the scope of the class 

to be served by the organization's activities, such as its membership.   

 

An organization's activities may further a public purpose, yet its founders 

or insiders may nevertheless improperly benefit from its funds. 

Conversely, where the organization's insiders have "clean hands,” the 

organization may nevertheless confer excessive benefit upon its 

members or beneficiaries, thereby failing to operate exclusively in 

furtherance of a public purpose. The prohibition against private 

inurement of net earnings is intended to ensure that the organization 

serves a public rather than a private interest, and thus to this extent the 

two doctrines overlap. 

 

The statutory language literally prohibits all private inurement.  Some 

courts have been strict in this regard, while others have held that the 

amount or extent of the benefit does not preclude a finding of private 

inurement, so that the fact that the benefit conferred upon the insider 

may be relatively small has been said not to change the fact of private 

inurement. On the other hand, an incidental amount of private benefit is 

permissible, since all §501(c)(3) organizations may be said to benefit 

individuals  through their activities.  The nature and quantum of the 

private benefit in comparison with the primary exempt purpose served 

and the manner in which it is served are the key inquiries.   

 

There are no firm guidelines for determining the extent of permitted 

private benefit. The IRS contends that any amount of private 

inurement, however slight, can result in loss of exemption. The 

1996 enactment of the §4958 excise taxes  on certain excess benefit 

transactions was designed to provide the IRS with  an intermediate 

sanction  short  of loss of exemption. Revocation of exemption is, 

however, a remedy available to the IRS in t h e  case of a n y  private 

inurement. 

 

The term "incidental," in determining whether any private benefit 

conferred upon individuals is merely incidental, has both qualitative 

and quantitative aspects. In GCM 39598 (1/23/87), involving a 

partnership of exempt and nonexempt entities, the Chief Counsel 

stated that the qualitative element refers to whether the private 

benefit to certain persons is a necessary concomitant of the activity 

which benefits the public at large. The quantitative element requires 
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that the private benefit not be substantial after considering the overall 

public benefit conferred by the activity.  

 

An activity may provide an indirect benefit to private interests and, thus, 

be "incidental" from a qualitative standpoint, but if it provides a 

substantial benefit to private interests, even if indirectly, it will prevent 

exemption. The substantiality of the private benefit conferred is viewed 

in the context of the overall public benefit conferred by the activity.  

On the other hand, if an activity provides a direct benefit to private 

interests, it does not matter  that the benefit may be quantitatively 

insubstantial; a direct private benefit is deemed to be repugnant to the 

ideal of an exclusively public purpose and the organization cannot be 

exempt under §501(c)(3).  

 

c. Common Types of Inurement or Private Benefit 

 

  1. Unreasonable Payments. 

 

   (A) Compensation 

 Excessive (unreasonable compared to “market”)  

 Payments based on percentage of earnings 

    

(B) Rent 

 High or low 

 

(C) Loans 

 Interest 

 Security 

 

(D) Retained Interests 

 Property donated 

 

2. Other forms of Private Inurement or Private Benefit 

 

   (A) Organization Formed to Reduce Founder’s Tax Liability 

   

(B) Conversion of For-Profit Organization to Nonprofit Status 

 

3. Public vs. Private Benefit 

 Rev Rule 70 – 186 (See Appendix) 

 
3.  Legislative and Political Activities 

 
§501(c)(3) requires that no substantial part of an organization's activities  

involve carrying on propaganda, or otherwise attempting, to influence 

legislation, except as provided in §501(h), and that the organization does not 
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directly or indirectly participate in or intervene in, including the publishing or 

distributing of statements, any political campaign on behalf of or in 

opposition to any candidate for public office. Thus, §501(c)(3) prohibits 

qualifying  organizations from participation in any political campaign and 

limits the amount  of permissible legislative activity.  If the organization 

engages in substantial legislative activities or any political campaign activities, 

the organization is an "action" organization and exemption will be denied. 

 

  a. Legislative Activities ) 

       ) See Rev. Rul. 67-293 

  b. Political Activities  ) 

   

c. Educational Activities  

  

  d. Constitutional Considerations 

 

e. Attribution of Political Campaign Activities to an 

Organization 

Practice Note: Avoid these activities.  If necessary, form separate entities to 

conduct them. 

4.  Engaging In a Trade or Business 

A. In General.  

The Code's statutory scheme for taxing an organization's unrelated business 

taxable income (“UBIT”)  is set forth in §§511-15.  § 511 imposes the tax on an 

organization's UBTI; §512 defines UBTI as the organization's gross income from an 

unrelated trade or business (UTB) regularly carried on by it, less any deductions that 

are directly connected with the carrying  on of the trade or business, with certain 

modifications; §513 defines the term "unrelated trade or business" as any trade or 

business the conduct of which is not substantially related to the organization's 

exercise or performance of its exempt function; §514 provides  that certain income 

derived from debt-financed property is included in computing UBTI under §512; and 

§515 allows §901 foreign tax credits to be taken into account in calculating  an 

organization's liability for tax on its UBTI.  

The regulations state that there are three requirements that must be met in 

order for an activity to constitute an unrelated trade or business, the income 

from which is thus taxable: 

  1) The activity must constitute a trade or business; 
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  2) The trade or business must be regularly carried on; and 

 (3) The trade or business must not be substantially related to the 

organization’s exempt purpose 

The emphasis upon an organization’s conduct of “commercial” activities is growing 

in the UBTI law.  The commerciality doctrine is best displayed in the case of Living 

Faith, Inc. v. Comr., 9505 F 2d 365 (7
th

 Cir. 1991) aff’g T. C. Memo 199-484.  In this 

case, the organization operated two vegetarian restaurants and health food stores 

consistent with the religious beliefs of a particular faith.  The restaurants were open to 

the public. The Seventh Circuit held that the organization operated for a substantial 

commercial purpose and, therefore, did not qualify as a tax-exempt organization 

under §501(c)(3). 

 

The Court acknowledged that a particular activity may be carried on for more than 

one purpose.  The fact that an organization’s primary activity may constitute a trade 

or business does not alone disqualify the organization from qualification under 

501(c)(3), so long as the trade or business accomplishes an exempt purpose.  In 

finding that the organization operated for a substantial commercial purpose, the court 

looked to “the particular manner in which an organization’s activities are conducted, 

the commercial hue of those activities, competition with commercial firms, and the 

existence and amount of annual or accumulated profits… ”.  The organization argued 

that its religious purposes were furthered by the activities.  The court summarily 

rejected this argument, noting that “saying one’s purpose is exclusively religious 

doesn’t necessarily make it so.”  The court looked to the following factors for its 

holding that the organization’s primary purpose was commercial rather than religious: 

 

 The organization’s restaurants directly competed with other for profit 

restaurants: “Competition with commercial firms is strong evidence of 

the predominance of non-exempt commercial purposes.  Its prices in 

the restaurants were set competitively with other businesses in the area. 

 The use of promotional materials and “commercial catch phrases” to 

enhance sales. 

 The use of commercial advertising and lack of plans to solicit 

charitable contributions. 

 The organization’s hours of operation were substantially competitive 

with commercial enterprises. 

 A substantial increase in gross receipts from sales at the restaurants. 

 The use of paid employees rather than volunteers. 

 

B. Exclusions from the Definition of Unrelated Trade of Business 

 

 Substantially all work carried out by volunteers (Okay to feed them). 
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 Convenience exception (college bookstores, hospital gift shops, 

employee cafeterias. 

 

C. Examples of Related and Unrelated Trades or Businesses 

 Sale of animal food, medicine, supplies. 

 Sale of photographic supplies. 

 

D Corporate Sponsorship Payments and UBIT Liability 

 Tangible benefits to sponsor; sponsor control; naming 

 “excessive” percentage of total revenues (30%) 

 

5. Intermediate Sanctions 

 

IRC section 4958 provides for intermediate sanctions on the "disqualified 

persons” and managers of tax-exempt organizations that are subject to the 

private inurement rules.  In enacting intermediate sanctions, Congress 

intended to give the IRS more flexibility in dealing with private 

inurement violations. While the IRS still has the option of revoking an 

organization's exemption for private inurement, intermediate sanctions 

allow the IRS to sanction the  persons responsible for the private 

inurement without penalizing the organization or imposing the ultimate 

penalty of revocation of exemption. 

 

The intermediate sanctions are enforced by a 25% excise tax on prohibited 

transactions by "disqualified persons" with respect to §501(c)(3) public 

charities. As in the case of the private foundation excise taxes, a second-

tier tax is imposed on the disqualified person if the violation is not 

corrected within a correction period.  

 

Organization managers who participate in a taxable transaction are 

subject to a single-tier 10% excise tax.  

 

 

VII. SECTION 508 NOTICE REQUIREMENTS 

A. In General 
 

1. Time for Filing 
 
Under IR C §508(a)(1), an organization that is organized after October 9, 1969, with 

certain exceptions, will not be treated as exempt under §501(c)(3) until it notifies 

the IRS that it seeks recognition of exemption thereunder.  Section 508(a)(2) further 

provides that if the required notice is filed late, the exempt status, if granted, will not 

apply to any period before the date of such filing. The required §508(a) notice is given 

on Form 1023, Application for Recognition of Exemption Under Section 501(c)(3) of 
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the Internal Revenue Code, or Form 1023-EZ, Streamlined Application for 

Recognition of Exemption Under Section 501(c)(3) of the Internal Revenue Code. 

 

The organization must file Form 1023 with the Internal Revenue Service, Post Office 

Box 12192, Covington, Kentucky 41012-0192, within 15 (or 27 if filed pursuant to the 

automatic 12-month extension under Regs. §301.9100-2) months from the end of the 

month of its organization, which is the date it becomes an organization described in 

§501(c)(3). Form 1023-EZ must be filed electronically- the IRS will not accept 

paper submissions- within 15 (or 27 if filed pursuant to the automatic 12-month 

extension under Regs. §301.9100-2) months from the end of the month of its 

organization.  If the organization files no Form 1023 or Form 1023 or files a late notice, it 

will not be treated as exempt under §501(c)(3) for any period before the filing of the 

notice, unless it submits (and the IRS approves) Form 1023, Schedule E. 

 

Practice Note:  To establish your filing date, get a date-stamped receipt from the post 

office. 

 

2. Contents of Form 1023 

 
The filing of a "substantially completed" Form 1023 commences the running of a 
270-day period within which the IRS must rule on the application.  If a ruling is not 
issued within this period, the organization can petition for declaratory judgment 
relief.  An incomplete form will be returned to the organization and the 270-day 
period will not be considered as having commenced and would not be considered to 
start until such time as Form 1023 is resubmitted in substantially completed form.   
 
An organization’s Form 1023 must contain the following information in order to be 
“substantially complete”: 
 

• The signature of an authorized individual. 
 

• The organization's employer identification number.  
 

• A statement of receipts and expenditures and a balance sheet for the current 

year and the three preceding years (or for the number of years of the 

organization's existence, if less than four years).  If the organization has not yet 

commenced operations, or completed one accounting period, financial data for 

the current year and proposed budgets for the two succeeding accounting 

periods are sufficient.   

 

Practice Note: this critical element seemingly presents insurmountable problems for 

many clients. 
 

• A statement of actual and proposed activities, including each fundraising 

activity, and a description of anticipated receipts and contemplated 

expenditures. 
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Practice Note:  Ascertain that fundraising activities comport with state law. 

 

• A copy of the articles of incorporation, trust indenture, or other 

organizational or enabling document signed by a principal officer or 

accompanied by a written declaration signed by an authorized individual 

certifying that the document is a complete and accurate copy of the original.  

Any articles of organization must indicate compliance with any applicable local 

recording statute. 

 

Practice Note:  Always adopt by-laws 

 

•  If the organization is a corporation or unincorporated association that has 
adopted bylaws, a current copy thereof. 
 
•  Form 2848, Power of Attorney and Declaration of Representative, if 

applicable. 

 

•  If the organization is seeking an advance ruling as to its nonprivate foundation 

status under §§170(b)(1)(A)(vi) and 509(a)(1) or §509(a)(2), the requisite 

information. 
 

•  A check made payable to the IRS in payment of the appropriate user fee. 

 

Rev. Proc. 2014-8 imposes a user fee of $850 for initial applications for exempt 

status for organizations seeking exemption under §501(c) whose actual or anticipated 

average annual gross receipts exceed $10,000.  Applications for exemption under §501 

or §521 from organizations other than pension, profit-sharing, and stock bonus plans 

that have had annual gross receipts averaging not more than $10,000 during the 

preceding four years, or new organizations anticipating gross receipts averaging  not 

more than $10,000 during their first four years must pay a user fee of $400. 
 
The user fee applies to all organizations filing initial applications for exemption under 

§501 or §521.  If the organization does not include the correct user fee with the 

application for recognition of exemption, the IRS may return the entire application to 

the organization.  In such case, the time period for timely filing of an application will 

not have been deemed to start with the initial filing. 

 

Practice Note:  The IRS frequently requests additional information from an 

organization seeking exemption. Indeed, it frequently requests information already 

provided.  Your client should be told to expect this – and you should anticipate it and 

build that into your fee quote and address it in your engagement letter. In order to 

preserve the organization's right to seek a declaratory judgment, the organization must 

timely and completely furnish any additional information requested. I f  i t  d o e s  not 

do so, the organization risks a dismissal of its petition for declaratory judgment relief 

for failure to exhaust its administrative remedies. 
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Under Regs. §601.201(n)(l)(ii), exemption will be recognized in advance of 

operation if the organization's proposed activities are described in sufficient detail that 

the IRS may conclude that exemption is warranted.  If an organization does not 

sufficiently describe its activities, the IRS may require a period of actual operation 

before issuing a ruling or determination letter.  If the IRS declines to issue a 

determination letter or ruling, the organization may be able to seek a declaratory 

judgment if the organization has exhausted its administrative remedies.  Prior to the 

issuance of Rev. Proc. 2013-9, a favorable ruling  or determination letter recognizing 

exemption was usually effective as of the date of formation of the organization, if its 

purposes and activities  during  the period before the date of the ruling or 

determination letter  were consistent with the requirements of §501(c)(3). However, 

in Rev. Proc. 2013-9, the IRS adopted a practice similar to the rule for §501(c)(3) 

organizations, generally  permitting recognition from the date of formation if the 

organization  has always met the requirements for exemption, has applied within 27 

months from the end of the month in which it was organized, and has not failed to 

file required  Form 990 series returns or notices for three consecutive years. 
 

3. Form 1023 EZ.  There is a streamlined application process available for 

eligible organizations to apply for tax-exempt status under §501(c)(3).  An eligible 

organization may seek recognition of tax-exempt status under §501(c)(3) by submitting 

Form 1023-EZ, along with a $400 user fee.  Form 1023-EZ and the user fee must be 

submitted online – paper submissions are not allowed.  For purposes of determining 

whether an organization may use Form 1023-EZ, an “eligible organization” is a U.S. 

organization with gross receipts of $50,000 or less and assets of $250,000 or less, 

unless the organization is specifically designated ineligible.  Although Form 1023-EZ is 

intended to make the application process less onerous for smaller organizations, an 

eligible organization may still choose to file Form 2023 (e.g., in situations where the 

organization has not submitted a Form 1023-EZ within 27 months from the end of the 

month in which it was organized, and is seeking exemption effective for a date that 

is prior to submission of the application). 

 

If the organization files no Form 1023 or Form 1023-EZ or files a late notice, it will 

not be treated as exempt under §501(c)(3) for any period before the filing of the 

notice, unless it submits (and the IRS approves) Form 1023, Schedule E.   

 

An eligible organization must submit a completed Form 1023-EZ; an incomplete form 

will not be accepted for processing. 

 

• includes responses for each required line item of the form, including an 

accurate date of organization and an attestation that the organization has 

completed the Form 1023- EZ eligibility worksheet (as in effect on the date of 

submission), is eligible to apply for exemption using Form 1023-EZ, and has 

read the Instructions for Form 1023-EZ and understands the requirements to 

be exempt under §501(c)(3); 
 

• includes the organization's correct EIN; 
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• is electronically signed by an officer, director, or trustee authorized to sign for 
the organization; and 
 
• is accompanied by the correct user fee. 

 
 

VIII.  TAX-EXEMPT ORGANIZATIONS: REPORTING, DISCLOSURE 

  

A. Reporting and Recordkeeping Requirements 

  a. Seeking Recognition of Exemption 

  b. Annual Information Returns 

  c. Annual UBIT Return:  Form 990-T 

  d. Miscellaneous Returns and Reports 

 W-2 Forms (FICA) 

 Form 940 (FUTA) 

e. Recordkeeping Requirements 

 

B. Fundraising by Tax-Exempt Entities – Reporting of Fundraising Practices. 

  a. Generally 

 Gift or payment to attend event?  

b.  Reporting Requirements 

 Receipt from donee 

 Substantiation (IRC §170(c) ) 

c. South Carolina Rules: §37-56-10 et. Seq. (professional fundraisers) 

 www.scsos.com/public-charities 

 

C. Publicity of Information, Disclosure Requirements, and Information for 

Donors 

  a. Publicity of Information 

   i. Public Inspection of Exemption Applications 

 IRC §6104 (application review at principal office) 

ii. Public Inspection of Annual Information Returns 

iii. Public Inspection of the Form 990-T 

 iv. Inspection by Committee of Congress  

v. Publication to State Officials 

 

b. Disclosure Requirements 

  i. Disclosure of Nondeductibility of Contributions 

 Not applicable to 501(c)(3)’s (but retroactive revocation) 

ii. Failure to Disclose Availability of Information or Service 

from Federal Government 

http://www.scsos.com/public-charities
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iii. Donor Information*  

 

*A tax-exempt organization is generally not required to disclose publicly 

the names or addresses of its contributors set forth on its annual return, 

including Schedule B (Form 990, 990-EZ, or 990-PF).  The regulations 

specifically exclude the name and address of any contributor to the 

organization from the definition of disclosable documents.  Contributor 

names and addresses listed on an exempt organization’s exemption 

application are subject to disclosure, however. 

 

VIII.  NUTS AND BOLTS OF FORMING 501 (c) (3) ORGANIZATIONS 

 

 A. South Carolina 

  1. Articles of Incorporation (Non Profit) (See Appendix) 

 $25.00 filing fee 

 501(c)(3) attachment (See Appendix) 

2. No CL-1 Form 

3. Most will be public benefit 

 

B. Federal 

 1. Form 1023 and Instructions (See Appendix) 

 2. Form 1023 EZ and Instructions (See Appendix)  

 3. Troublesome Items 

 Budget 
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ATTRIBUTION 

 

 

The author regularly uses the Bureau of National Affairs’ Tax Management Portfolios in his 

practice.  This series features a large number of monographs, written by noted experts in their 

fields, which are subject-specific and presented in significant depth. 

 

The author has heavily utilized the following Portfolios in the preparation of this outline: 

 

Portfolio 450-1
st
:  Tax-Exempt Organizations: Organizational Requirements 

 

Portfolio 451-1
st
:  Tax-Exempt Organizations: Operational Requirements 

 

Portfolio 452-1
st
: Tax-Exempt Organizations: Reporting, Disclosure and Other 

Procedural Aspects 

 

He urges the audience and others to consult these superb resources as questions arise in this and 

other areas of international, federal and state income, estate and gift taxation. 
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QUESTION 

What are the potential liabilities associated with 

someone having an animal in a public place? 

 

 

 

 

 

 

 

Answered from not only the perspective of the pet owner, but 

also from the perspective of the land or property owner. 
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ANSWER 

That depends… 

 

On who you are… 

 

On what type of pet you have…. 

 

On where you are… 

 

On what the pet does… 
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I. Generally  

A. Common Law  

B.   Statutes 

C.   Restatement 

 

II. Who  

A. Private Citizen  

B.   Police 

 

III. What  

A. Service Animal 

B.   Therapy Dogs   

C.   Emotional Support Animal 

D. Misc. Rules & Other Animals 

 

IV. Where  

A. ADA Facility  

B.   Public Housing 

C.   South Carolina 
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I. Generally 

A. Common Law 

Said in various ways - using both negligence and 

strict liability terminology: 

Negligence 

Individual is liable only for injuries resulting from his 

or her own negligence in the manner of keeping such 

animal. 

An owner who has exercised due care is not liable 

where his or her animal, formerly of peaceable 

disposition, suddenly and unexpectantly inflicts injury 

upon another1.  

The term “individual” or “owner” can, and has been, 

interpreted to include someone who is in possession or 

control of, keeps or harbors, an animal – including 

                                                           
1
 South Carolina formerly shared this interpretation, referred to as the 

“one free bite” rule.  
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landlords, arena owners, exhibitors, and those conducting 

fairs, rodeos, festivals, and event sponsors.2 

 

Strict Liability
3
 

Liable if owner knows, or has reason to know, that 

the animal has abnormally dangerous 

propensities….regardless of the amount of care exercised 

by the owner. 

Plaintiff has the burden of proving 1) vicious 

propensity, and 2) owner’s knowledge.  

 

B.  Statutes 

Nationally  

the practice amongst states vary 

typically some version that imposes strict 

liability  

                                                           
2
 See e.g. 68 A.L.R. 5

th
 599 “Liability for injury inflicted by horse, dog 

or other domestic animal at show”; see also, 3B C.J.S. Animals § 346, 

“General Considerations” 
3 Usually by statute, but there are some jurisdictions that have 

interpreted the “common law” as being one of strict liability – (as SC did 

in expanding the common law) 



 

7 
 

some require scienter of an animal’s abnormally 

dangerous propensities  

some impose strict liability upon the owner 

where owner knew or should have known of animal’s 

vicious tendencies – even though the utmost care has 

been taken by the owner of the animal 

some condition liability without regard to the 

scienter requirement but condition liability upon a 

failure to take proper precautions 

 

C.   Restatement 

 

1. Without knowledge of dangerous propensity – 

liable only if the owner causes the animal to do 

harm or negligent in failing to prevent harm4 

 

2. With knowledge of dangerous propensity -  liable 

even if owner has exercised utmost care (to prevent 

harm) – except trespassers5 

                                                           
4
 Restatement of Torts, 2

nd
 Ed. §518 

 
5
 Restatement of Torts, 2

nd
 Ed. §509 
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 Note that the resulting harm must be as a 

direct result of the animal’s specific dangerous 

propensity    

 

3.  An owner or possessor of livestock or other 

animals, except for dogs and cats, that intrude 

upon the land of another is subject to strict liability 

for physical harm caused by the intrusion.
6 

 restricted to common definition of livestock 

 excludes bees, pigeons, and the like 

 

 

 

 

 

 

 

 

 

                                                           
6
 Restatement of Torts, 2nd Ed. §504 
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II. Who 

A.  Private Citizen 

1. Owner of animal (see “Generally”, supra) 

 2. Landlord, Host (see “Generally”,    supra) 

 

B. Police  

Generally protected under the principles of 

sovereign immunity; and afforded (qualified) 

protection under the Tort Claims Act – when 

acting in the ordinary course of duty 

 

A police dog can bite you without liability!7  

A police horse can knock you down without 

liability!8 

 

                                                           
7
 Robinette v. Barnes (1988, CA6 Tenn), 854 F2d 909, 102 ALR Fed 

605. 
8
 Winfield v. Cleveland,  2014 WL 2932780 (Ohio App. 8 D, 2014) 
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But:  

Cannot violate civil rights9 

Use of excessive force may constitute a 

constitutional deprivation10  

Can be found to be liable under negligence 

principles11 (and at least one case, in one state, 

has found  the owner of the police dog strictly 

liable12) – when not acting in course of duty. 

 

   

 

 

 

 

 

                                                           
9 42 U.S.C.A. §1983 
10

 Luce v. Hayden, (1984, DC Me) 598 F. Supp 1101; Ruiz v. Estelle, 

503 F. Supp 1265 (SD Texas, 1980). 
11

 Bernadine v. City of New York, 294 N.Y. 361, 62 N.E. 2d 604 (1945) - 

city liable in negligence action for runaway police horse. 
12

 Harris v. Anderson County Sheriff’s Office,  381 S.C. 357, 673 S.E. 2d 

423 (2009). 
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III.  What  

A. Service Animal(s) 

 

Service dogs – have greatest access to public 

places. Allowed to go anywhere.  

 

Definition is “any dog individually trained to 

do work or perform tasks for the benefit of an 

individual with a disability (including a 

physical, sensory, psychiatric, intellectual, or 

other mental disability).13   

 

The work or task performed by the service 

animal has to be directly related to the 

handler’s disability and may include: 

i. Assisting the blind 

ii. Assisting those hard of hearing 

iii. Assisting the mobility impaired 

iv. Providing non-violent protection 

v. Rescue work 

                                                           
13

 28 C.F. R. §36.104 
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vi. Retrieving items 

vii. Providing physical support  

viii. Assisting those with neurological or 

psychiatric disabilities by preventing 

or interrupting impulsive or destructive 

behaviors. 

No federal certification process or requirement 

for hearing dogs, guide dogs or any type of 

service animal – the only requirement is that 

the animal be individually trained and work 

for the benefit of a disabled individual.14 

While the liability with owning such a dog is 

like any private citizen, additional liability 

issues arise, under Title II and III of the 

American Disabilities Act15 when a public 

entity or place of accommodation denies 

access.  

                                                           
75 A.L.R. 

Fed. 2d 49 “What Constitutes “Service Animal” and 

Accomodation Thereof, Under the ADA” 
15

 42 U.S. C. A. §§ 12101, et seq.; see also 28 C.F.R. §§35.104 and 

36.104, respectively 
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 The only permissible questions16 are  

  1) whether the animal is required 

because of  a disability; and  

  2)  what work or task the animal has 

been trained to perform. 

Injunctive relief and attorney fees can be 

awarded if rightful access is denied.17 

Some states also allow damages, and make the 

denial [of access] criminal18 

Service Miniature Horse – The miniature horse 

is not included in the definition of service 

animal, which is limited to dogs.  However, 

the new ADA regulations contain a specific 

provision which covers miniature horses19.  

Factors to assist in determining whether 

miniature horses can be accommodated are 

whether: 

 the miniature horse is housebroken  

                                                           
16

 28 C.F.R. §35.136(f) (Title II) and 28 C.F.R. 302(c)(6)(Title III) 
17

 Rehabilitation Act, 42 U.S.C. §12133 and 12188 
18

 See e.g. Texas Human Resource Code, §121.004 
19

 28 C.F. R. §35.136(i) 
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 the miniature horse is under the owner’s 

control  

 the facility can accommodate the 

miniature horse’s type, size, and weight  

 the miniature horse’s presence will not 

compromise legitimate safety 

requirements necessary for the safe 

operation of the facility 

 

No other animals are now recognized by the 

ADA - though states are able to enact additional 

exceptions. 

1. Monkeys 

“Sure, dogs tend to get the good press 

with that leading-the-blind thing, but isn’t 

it just as noble for a monkey to retrieve a 

remote control?”20 

                                                           
20

 “Creature Comforts: When We Need Help, There Should Be a 

Menagerie of Options”, Brian Sullivan, ABA Journal, Sept. 1, 2011. 
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Monkeys do not qualify21   

2.       Kangaroos, boa constrictors, and 

parrots do not qualify22 

3.  Sugar gliders do not qualify.23 

 

B.  Therapy Dogs 

 

Therapy dogs – not a service animal. ONLY 

DOGS 

 

Specially trained to offer comfort, emotional 

support, a sense of well-being, and 

companionship. 

 

Therapy dogs must complete a program of 

training, testing and observation to become  

certified24. Registered therapy dogs are insured 

                                                           
21

 Not Reported in F.Supp.2d, 2012 WL 3579843 (E.D.La.); see also 

Newberger v. Davidson, 2013 WL 3804720, E.D.La., July 19, 2013 

(NO. CIV.A. 12-2360)
  

22
 “Creature Comforts: When We Need Help, There Should Be a 

Menagerie of Options”, Brian Sullivan, ABA Journal, Id. 
23

 Capell v. NC Div. of Vocational Rehabilitation Services, 2011 WL 

3501894 (W.D. N.C. 2011).  
24

 See e.g. Therapy Dogs, Inc., and Delta Dogs, Inc.. 
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by the certifying entity, while serving as a 

therapy dog. 

 

Must be obedient, of good health and 

temperament, friendly, adaptable and 

empathetic 

 

Used in a number of settings: 

 Hospitals 

 Nursing homes 

 Schools 

 Disaster relief 

 Courtrooms25 – victim & children advocates 

 

Therapy dogs (their owners) do not have the 

same access rights as service dogs 

 

However, therapy dogs are recognized under 

the Fair Housing Act  and the Air Carrier 

Access ACT (as are emotional support 

animals).  

 
                                                           
25

 Various programs exist in Texas, Mississippi, Florida, Maryland. See 

“Canines in the Courtroom”, American Bar Assoc., GPSOLO Magazine, 

by Debra S. Hart-Cohen, July/August 2009. 
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The Fair Housing Amendments Act of 1988, 

and Section 504 of the Rehabilitation Act of 

1973, protect the right of people with 

disabilities to keep emotional support animals, 

even when a landlord's policy explicitly 

prohibits pets.  

 

Liability – no exception to general rules of 

liability. 

 

C. Emotional Support Animals  

Emotional support and service animals are not 

considered "pets," but rather are considered to 

be more like assistive aids  

An untrained companion of any species that 

provides solace to someone with a disability. 

An emotional support animal is a companion 

animal that provides therapeutic benefit to an 

individual with a mental or psychiatric 

disability. The person seeking the emotional 

support animal must have a verifiable 
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disability (the reason cannot just be a need for 

companionship). 26 

FHA 

The animal is viewed as a "reasonable 

accommodation" under the Fair Housing 

Amendments Act of 1988 (the FHA) to those 

housing communities that have a "no pets" 

rule.  

In most housing complexes 

tenant needs a letter or prescription from 

an appropriate professional and  

must meet the definition of a person with 

a disability  

So long as the requested accommodation does 

not constitute an undue financial or 

administrative burden for the landlord, or 

fundamentally alter the nature of the housing, 

                                                           
26

 Animal Legal & Historical Center, FAQs on Emotional Support 

Animals, Micheigan State University College of Law, Rebecca F. 

Wisch, 2013. https://www.animallaw.info/article/faqs-emotional-

support-animals 
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the landlord must provide the 

accommodation.27  

 

ACAA 

The animal is also recognized under the Air 

Carrier Access Act (the ACAA) of 1986.28 

To qualify, a person must meet the federal 

definition of disability and must have a note 

from a physician or other medical professional 

stating that a person has a disability and that 

the reasonable accommodation (here, the 

emotional support animal) provides benefit 

for the individual with the disability. The 

emotional support animal alleviates or 

mitigates some of the symptoms of the 

disability. No specific training of the animal is 

required. 

Frequently abused and the subject of 

criticism. 

                                                           
27

 Bronk v. Ineichen, 54 F.3d 425, 429 (7th Cir. 1995); Fulciniti v. 

Village of Shadyside Condominium Ass’n., No. 96-1825 (W.D. Pa. Nov. 

20, 1998) 
28

 49 U.S. C.. 41705; see also 14 C.F. R. §382.55 
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To become an ESA, the owner need only pick 

an online registry and pay a fee between $70 

to $200. 29 

Examples: turtles, snakes, rodents, alpaca, 

turkey, pigs and conceivably a beanie baby 

(as well as dogs). 

 

D.  Miscellaneous Rules & Other Animals 

1. Dogs 

 

“The rule as to dogs, in the absence of any 

statute to the contrary, is that where a “reputable 

dog” strays upon the land of another of its own 

volition without the consent of the owner or 

keeper and not accompanied by him or her, 

there is no liability for the trespass; and the 

owner is not rendered liable by the mere fact 

that while wrongfully on the land of another 

person, it does damage in following a natural 

                                                           
29

 The NewYorker Magazine, “Pets Allowed – Why are so many 

Animals now in Places where they Shouldn’t Be?”, Patricia Marx, Oct. 

20, 2014. http://www.newyorker.com/magazine/2014/10/20/pets-

allowed?intcid=mod-most-popular 
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propensity of its kind…proof of the owner’s 

knowledge of or duty to know the particular 

dog’s propensity to commit the evil complained 

of is necessary to a recovery”30  

 

If, by the voluntary acts of the owner, the dog is 

unlawfully in the place where the injury was 

inflicted, as where a person takes his or her dog 

with him or her when trespassing on the 

premises of another, his or her liability does not 

depend on his or her previous knowledge that 

the dog was vicious.  

 

Some states have, by statute, abrogated the 

scienter requirement. 

 

2.  Cats31 

Recognized as a domesticated animal. Not 

considered to be a wild beast.  

Under common law, not liable for the 

unforeseeable actions of his or her cat. 
                                                           
30

 4 Am. Jur. 2d Animals §91 
31

 4 Am. Jur. 2d Animals §83 
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Only liable if owner of cat knew, or had reason 

to know, that the particular animal was 

dangerous. 

In order to recover under a theory of strict 

liability, necessary to prove cat had vicious 

propensities and owner knew of them. 

Note: Prior instance that cat bit or clawed 

someone, while being provoked, will not 

support an allegation that the owner knew of the 

cat’s vicious nature.32   

 

3.  Bees 

General rule is that a keeper of bees is liable 

only for injuries resulting from his or her own 

negligence in the manner of keeping of such 

bees.33 

 -owner of bees who has notice of bees’ 

vicious character in attacking animals is liable 

for the damages resulting when he or she places 

                                                           
32

 Ray v. Young, 154 N.C. App 492, 572 S.E. 2d 216 (2002) 
33

 Liability for injury or damage caused be bees 86 A.L.R. 3d 829; 

Ferreira v. D’Asaro, 152 So. 2d 736 (Fla. Dist. Ct. App. 3d Dist. 1963); 

Ammons v. Kellogg, 137 Miss. 551, 102 So. 562, 39 A.L. R. 352 (1925).  
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the bees near where he or she knows animals 

will be present34 

 

      

4. Wild Animals 

Possessor of a wild animal is subject to liability 

to another for harm done to the other, his 

person, his land, or chattels, even though the 

possessor has exercised utmost care to confine 

the animal or otherwise prevent it from doing 

harm. 35  

One who harbors a wild animal…does so at his 

or her peril…36 

Liability for injuries inflicted by such animal is 

absolute…37 

…even if the owner has no prior knowledge of 

animal’s propensity to cause harm38 

                                                           
34

 Ammons, Id. 
35

 Restatement Second, Torts §§507, 508, 511 to 514, 517 
36

 4 Am. Jur. 2d Animals §62 
37

 Collins v Otto, 149 Colo. 489, 369 P.2d 564 (1962) 
38

 Poznanski ex. Rel. Poznanaski v. Horvath, 788 N.E. 2d 1255 (Ind. 

2003); Tipton v. Town of Tabor, 1997 SD 96, 567 N.W. 2d 351 (S.D. 

1997).  
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…even if the owner has exercised the utmost 

care in preventing harm.39 

 

Exceptions: 

While some states vary, an exception to liability 

is generally recognized where wild animals are 

kept for the education and entertainment of the 

public.40  

A possessor of a wild animal indigenous to the 

locality in which it is kept is not liable for harm 

done by it after it has gone out of his possession 

and returned to its natural state as a wild 

animal41 

A possessor of land is not subject to strict 

liability to one who intentionally or negligently 

trespasses upon the land, for harm done to him 

by a wild animal…even though the trespasser 

has no reason to know that the animal is kept 
                                                           
39

 Poznanski, Id. 
40

 Guzzi v. New York Zoological Soc., 192 A. 2d 263, 182 N.Y. S. 257 

(1
st
 Dep’t 1920), aff’d 233 N.Y. 511, 135 N.E. 897 (1922).  See 

generally, 92 A.L.R.3d 832, “Governmental liability from operation of 

zoo”.  
41

 Restatement Second, Torts §508 
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there. 42  The rule as to liability is the same as for 

other artificial conditions or for activities on the 

land.43 

Where wild animal has been domesticated to 

such an extent as to be classed with tame or 

domestic animals….liability can only be 

imposed upon a showing of the owner’s 

knowledge of the animal’s vicious and 

mischievous propensities.44  

A number of cases impose liability upon a 

person creating a public nuisance by allowing 

certain wild animals not indigenous to the 

locality to run at large and failing to abate the 

nuisance.45 

 

 

 

                                                           
42

 Restatement Second, Torts §511 
43

 Restatement Second, Torts §512 
44

 Congress & Empire Spring Co. v. Edgar, 99 U.S. 645, 25 L. Ed. 487, 

1878 WL 18307 (1878); see also Singleton v. Sherer, 377 S.C. 185, 659 

S.E. 2d 196 (Ct. App. 2008) 
45

 King v. Blue Mountain Forest Ass’n, 100 N.H. 212, 123 A. 2d 151, 57 

A.L.R. 2d 234 (1956) 
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IV. Where  

A. ADA (Facilities)   

  

Americans with Disability Act46 –  prohibits 

private employers, state and local 

governments, employment agencies and labor 

unions from discriminating against qualified 

individuals with disabilities 

Title I – applies to employment 

Title II – applies to public entities 

Title III – applies to public accomodations 

Title IV- applices to telecommunications 

Title V – miscellaneous provisions  

 

Section 504 of the Rehabilitation Act of 197347 

– extended protection under the ADA to any 

program or activity that receives federal 

funding 

 

                                                           
46

 42 U.S.C.A §§12101 et seq.; .    

47
 29 U.S. C. §§701 et seq. 
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The ADA and associated regulations gives 

persons with disabilities equal access and 

includes the right to be accompanied by a 

service animal (See Service Animals, supra) 

B. Public Housing – see FHA, supra 

C. South Carolina 

NEW 

Dogs 

Formerly the common law “one free bite” rule 

McQuaig v. Brown48 was the last recognized 

appellate case, in SC, that adhered to the “one 

free bite rule”.  

Seven years later, in Hossenlopp v. Cannon49 the 

S.C. Supreme Court established a quasi-strict 

liability rule for dog bites.50  Under this theory, 

an owner would be held strictly liable unless the 

victim provoked the animal – regardless of 

owner’s knowledge or lack of knowledge of any 

                                                           
48

 270 S.C. 512, 242 S.E. 2d 688 (1978).  
49

 285 S.C. 367, 329 S.E. 2d 438 (1985) 
50

 S.C. Lawyer, “Survey of South Carolina Dog Bite Law”, V. Elizabeth 

Wright (Sept. 2014) 
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such viciousness, and regardless of whether or 

not the owner had been negligent in respect to 

dog. 

In 1986, the current statute was passed and is 

found in S.C. Code Ann. §47-3-110: 

 “Whenever any person is bitten or otherwise 

attacked by a dog while the person is in a public 

place [or is lawfully in a private place, including 

the property of the owner of the dog or other 

person having the dog in his care or keeping], the 

owner of the dog or other person having the dog 

in his care or keeping is liable for the damages 

suffered by the person bitten or otherwise 

attacked…[when the person bitten or otherwise 

attached is on the property by invitation, express 

or implied, of the owner of the property or of any 

lawful tenant or resident of the property].  If a 

person provokes a dog into attacking him then 

the owner of the dog is not liable.”51  

The current statute essentially codified the 

principle holdings of Hossenlopp. Still 

considered to be quasi-strict liability in that a 

                                                           
51

 S.C. Code Ann. §47-3-110 
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Defendant can still establish, as a defense, that 

either  

1) victim provoked the dog, or  

2) the victim was on private property and 

was not invited.  

The statute did expand Hossenlopp, 

however, in the sense that it now applies to not 

only the dog’s owner, but also to a person in 

control of the dog. 

 

Nesbitt v. Lewis52 upheld the newly created 

statute and acknowledged that punitive damages 

could be awarded for a dog owner’s reckless, 

wanton or willful conduct.  

 

Harris v. Anderson County Sheriff’s Office53 held 

that owner of dog could be held liable even if not 

                                                           
52

 335 S.C. 441, 517 S.E. 2d 11 (Ct. App. 1999)  
53

 381 S.C. 357, 673 S.E. 2d 423 (2009). 
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in control of dog at the time the dog attacked 

someone54.  

Bruce v. Durney55 found that a landlord is not 

liable for injuries caused by a dog kept by a 

tenant on leased premises.   

In Clea v. Odom56 the Court expounded on the 

meaning of the statutory language of “…other 

person having the dog in his care or keeping”. 

The Court of Appeals remanded the matter back 

to the trial court, and in dicta, espoused that 

liability may be imposed upon a landlord that 

cared for or kept the animal, or knew of its 

dangerous propensities and failed to take 

remedial or protective action.   

 

In State v. Collins57, Defendant was convicted of 

involuntary manslaughter when his dogs (pitbull 

mixes) attacked, killed and partially devoured a 

                                                           
54

 But see S.C. Code Ann. §47-3-110 (B), which provides a number of 

exceptions from strict liability for a police dog – in the course of its 

duty. 
55

 341 S.C. 563, 534 S.E. 2d 720 (Ct. App. 2000). 
56

 394 S.C. 175, 714 S.E. 2d 542 (2011). 
57

 409 S.C. 524, 763 S.E. 2d 22 (2014); Rehrng. den. Sept. 24, 2014) 
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10-year old neighbor.  Case is inserted to 

demonstrate not only the potential civil 

liabilities, but the potential criminal liabilities.  

 

RECENTLY AMENDED 

Domestic Animals 

S.C. Code Ann. §47-7-110 “Permitting Domestic 

Animals to Run at Large Unlawful” 

 -applies to owner or manager of 

-any domestic animal 

-to willfully or negligently “permit”  

-animal to run at large 

-beyond own land  

-$25 or ≤ 25 days imprisonment 

 

S.C. Code Ann. §47-7-130 “Liability of Owners 

of Trespassing Stock” 

-owner of any domestic animal shall be 

liable for all damages sustained 
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-liable for the expenses of seizure and 

maintenance of the animal(s) 

 

  

 

NEW 

Lions, and Tigers, & Bears – (and Apes)  

 2017 SC House Bill 3531 

 S.C. Code Ann. §47-5-20 (added) 

 Signed by Governor May 11, 2017 

Unlawful to import, possess, keep, purchase, 

have custody or control of, breed, or sell  

 -large wild cat 

 -non-native bear 

 -great ape 

Possessor of the animal shall be liable for any 

and all costs associated with the escape, capture, 

and disposition of the animal 
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Permits local city or county to adopt a more 

restrictive ordinance 

Exclusions – animal protection organizations, 

zoos, vets, Class R registrants (univ., colleges, 

research facilities), Class A, B or C USDA 

license (breeder, broker, exhibitor), travelers ≤ 

72 hrs 

Effective Jan. 1, 2018 

 

• See Mungo v. Bennett, 238 S.C. 79, 119 S.E.2d 522 

(1961); Henry v. Lewis, 327 S.C. 336, 489 S.E.2d 639 (Ct. 

App. 1997)(to recover damages for personal injuries, 

person(s) kicked by horse was required to prove horse 

owners knew or should have known their horse had 

dangerous or vicious nature; rule holding dog owners 

liable for dog bites regardless of knowledge of dangerous 

propensities did not apply to horses). 

 

Jury Charge 

Liability for Injuries Caused by Domestic Animals Other 

than Dogs 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1961126231&pubNum=0000711&originatingDoc=I70ea3bf115ac11dd86d5f687b7443f19&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1961126231&pubNum=0000711&originatingDoc=I70ea3bf115ac11dd86d5f687b7443f19&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997123789&pubNum=0000711&originatingDoc=I70ea3bf115ac11dd86d5f687b7443f19&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997123789&pubNum=0000711&originatingDoc=I70ea3bf115ac11dd86d5f687b7443f19&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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Domestic animals, whether horses, mules, cattle, cats or 

others, are not presumed to be dangerous to persons. 

Before the plaintiff may recover damages from the owner, 

the plaintiff must prove the particular animal was of a 

dangerous or vicious nature and that this dangerous 

propensity was either known or should have been known 

to the owner.  § 7-5 Animals -  Anderson’s South Carolina 

Requests to Charge – Civil, Ralph King Anderson, Jr., 

2016 Rev. & Updated 2nd Edition 
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