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Let’s Rock Your World!  

• Health Information Technology for Economic and 

Clinical Health Act  (HiTech Act) 

• A sure-fire way to pay MUCH less for records 

and get them in a reasonable timeframe – which 

benefits clients and STOPS the madness. 



Oh, you know the 

madness… 



-Maxwell S. Kennerly, Esq., Defeating The Medical Records 

Paper Copy Scam, Litigation and Trial Blog (March 19, 2014), 

https://www.litigationandtrial.com/2014/03/articles/attorney/medic

al-records-paper-copy-scam/. 

 

“Every patient has a right to receive their medical records, 

and by law should be able to obtain those records promptly at no 

markup, with no padded fees, and no unnecessary charges from 

the hospital or the records company. But if there’s money to be 

made, someone will try to make it, and over the past decade a 

whole cottage industry has developed around the “business” of 

trying to cheat patients trying to get their medical records. 

Sometimes health care providers outsource this “business” to 

third-party companies, and sometimes the hospitals and health 

systems play the con game themselves.” 
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The Law 

• “Covered entities” defined - healthcare providers and their agents who manage health 
information 

• Patients have the “right to obtain from [their health care providers] a copy of [their 
medical records] in an electronic format,” Records must be provided in electronic 
form if requested in electronic form 42 USC §17935 (e)(1) 

• Patients can also choose “to direct [their health care providers] to transmit such copy 
directly to an entity or person designated by the individual.” Id. 

• Any fee [the healthcare provider] may impose for 
providing [the patient] a copy of such information ... in 
an electronic form shall not be greater than [the health 
care provider’s] labor costs in responding to the 
request. 42 USC §17935 (e)(2) 



But… psychiatric records 

are excluded. 



Tell us more about those 

limited costs… 
• Let’s look at 45 CFR § 164.524(c)(4) 

• (i) Copying, including the cost of supplies for and 
labor of copying, the protected health information 
requested by [the patient];  

• (ii) Postage, when [the patient] has requested the 
copy … be mailed; and  

• (iii) Preparing an explanation or summary of the 
protected health information, if agreed to by the 
individual as required by paragraph (c)(2)(ii) of this 
section.  



Tell us more about those 

limited timeframes… 
• Let’s look at 45 CFR § 164.524(b)(2) 

• With a very limited exception, the health care 

provider “must act on a request for access no 

later than 30 days after receipt of the request.” 

• Even under the exception the maximum time is 

60 days. 

 



But getting there can be a 

struggle… 



Our Procedure 

1. HiTech Request for records with an explanatory 

letter    (Forget about HIPAA releases – they 

are a thing of the past!) 



HITECH RECORDS REQUEST 

Dear Records Clerk: 

I am a patient of _____________________________________________________.  

My date of birth is _________________.   

My address is _______________________________________________________. 

I request copies of:  ¨ any and all of my medical records, or       

  ¨___________________________________________________,  

for the time period _____________________________ to _______________________.  

Provide the records in electronic format  in the Adobe Acrobat .pdf format. 

Send the electronic records to my legal representative Michelle D. Powers as 
follows: 

    Powers Law, LLC 
    215 Park Avenue 
    Greenwood, SC 29646 

¨  If checked, e-mail my records to medicalrecords@mpowerslaw.com. I fully 

understand and accept the security risk involved with the transmission of these records 
by email and further direct you to provide these records by email.    __________ 
                             Client Initials 

Additionally, I direct you to forward any invoice for these records to my attention in care 
of Michelle D. Powers at the address above.  

I FURTHER DIRECT AND AUTHORIZE YOU AND ANY VENDOR, IF APPLICABLE, 
TO COMMUNICATE DIRECTLY WITH MICHELLE D. POWERS AND HER STAFF 
REGARDING ALL ISSUES RELATED TO THIS REQUEST INCLUDING PROVIDING 
HER WITH A COPY OF ANY INVOICE FOR CHARGES, AUTHORIZATION OF THE 
COST-BASED CHARGES AND THE TIME FRAME FOR PROVIDING THE RECORDS 
TO HER OFFICE. 

CLIENT: ___________________________________ DATED:______________ 
(Signature) 

___________________________________ 
(Printed name)



Michelle D. Powers 
                      Attorney at Law 

____________, 2015 

VIA Facsimile # ________ 

________________________ 

Attn: Medical Records 

____________________ 

Greenwood, SC 29646 

RE: Patient:  ____________ 

Date of Accident: ____________ 

 Date of Birth:  ____________ 

Dear Sir/Madam: 

Our office represents the above named patient in a ____________ case.  We are requesting any 

and all ____________ records in your possession after ______________.  

Pursuant to 45 CFR 164.524(c)(4)(i), we are requesting these records in electronic format only. 

Please be advised the HITECH Act applies to requests by third-parties, like our law firm, as it 

applies to requests by our patients: “if requested by an individual. a covered entity must transmit 

the copy of protected health information directly to another person designated by the individual.” 

Federal Register January 25, 2013 Vol 78 No. 17, Page 5634. 

We are not requesting paper copies. Do not bill us for paper copies. The HITECH Act and its 

regulations do not allow you to bill for paper copies when an electronic copy has been requested. 

We are prepared to file a complaint with the Department of Health and Human services if you 

violate the law by improperly applying the paper copy rate for electronic records.  

If the records are only available in paper format, and have never been made into an electronic 

format, please identify the record and profile the cost of copying prior to sending the paper 

copies. If the bill will be more than $50.00, please contact us for authorization before 

copying. If we do not give authorization, we will not be responsible for charges exceeding 

$50.00. 

Please let me know if any questions arise regarding this request for records. Thank you for your 

assistance and cooperation in this matter.   

       Respectfully,  

      

       Michelle D. Powers, Esq., RN 

215 Park Avenue, Greenwood, SC 29646 
Phone: (864) 227-2500 / Fax: (888) 365-4907
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Our Procedure 

1. HiTech Request for records with an explanatory 

letter 

2. Review Invoice 

3. First Complaint - allow 5 day response time 

4. Phone call to covered entity 

5. Second Complaint - allow 5 day response time 

6. Federal DHHS Complaint – DO IT!  









Push Back 

• Without merit:  

• “I’ve never heard of this before.” 

• Citing SC law - §44-115-80 

• “We don’t give out electronic copies.” 

• “Our system is not set up for this.” 

• “We can’t figure out the charges.” 



Other Push Back 

• With merit: “We only have paper files.” 

• Questionable merit:  

• MUSC - “We consider a request like this to be 

from the attorney and not the client.” 

•  MRO - Client gets the bill.  



Where do we go from here?  

 
 

 

• Are medical bills included in HiTech? (Seeking faster 

response.) 

• Can providers require specific language? (Incongruous 

with the idea that patients can self-request.)  

• Does DHHS have an obligation to protect citizens 

from the monetary violations of this on an individual 

basis?  

 

 

 

 









HiTech is fair for patients 

and providers.  
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Foran v. Murphy USA 
S.C. Court of  Appeals, June 14, 2017 

Rehearing Denied: August 30, 2017  

 

• Claimant alleged she rolled her left ankle when 
she stood up after kneeling down to stock 
cigarettes and misstepped on the edge of  a floor 
mat behind the cash register.    

• Single Commissioner & Appellate Panel: injury 
was idiopathic and not caused or aggravated by 
her work or any special risk posed by her 
employment.  
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Foran v. Murphy USA 

 
• Claimant’s description of  the accident 

differed from surveillance video 

• Claimant’s manager testified Claimant never 

told him the mat caused her fall  

• The Claimant’s preexisting left ankle issues: 

• Prior left ankle surgery, but no limitations  

• Significant limp prior to the accident 

• Medical testimony that Claimant’s ankle was grossly 

unstable 
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Foran v. Murphy USA 
 

• History:  January 14, 2015, S.C. Supreme Court 

decided 2 cases 

– Nicholson:  “arising out of ” requirement simply 

requires some causal connection between the injury 

and the workplace 

– Barnes:  injuries are proximately caused by 

employment if  a claimant is performing a work task 

at the time of  the fall  
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Foran v. Murphy USA 
 

• Barnes: 

– idiopathic doctrine should be strictly construed. 

– An idiopathic fall is one that is brought on by a 

purely personal condition unrelated to the 

employment, such as heart attack or seizure.  

– An idiopathic injury does not stem from an accident, 

but is brought on by a condition particular to the 

employee that could have manifested itself  

anywhere. 
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Foran v. Murphy USA 
 

• Court of  Appeals REVERSED Appellate Panel 

• Surveillance video showed the injury occurred 
while the Claimant was in constant motion while 
stocking cigarettes 

– Claimant in visible pain before both of  her feet were 
planted and facing the register 

• Disagreed with Appellate Panel's finding that the 
injury occurred while both feet were planted on 
the mat 

6 



Foran v. Murphy USA 

• Injury was not caused without explanation by an 
“internal failure or breakdown.” 

• Claimant was undeniably performing a work 
task 

• Key point: So long as a claimant identifies some 
physical causal connection (carpet, mat) and/or 
was actually performing a work task when he or 
she falls, the idiopathic fall doctrine will likely 
not apply. 
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Clemmons v. Lowe’s 
S.C. Supreme Court, Re-filed June 28, 2017   

Rehearing Denied: September 5, 2017 

 

• Claimant injured neck and back 

• Ratings of  over 50% 

– Treating physician:  25% impairment to the whole 
person; 71% regional impairment to cervical spine 

– IME physician:  40% whole person; 99% regional 

– PT: 36% whole person; 91% regional 

– General practitioner:  lost more than 50% functional 
capacity of  back 
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Clemmons v. Lowe’s 

 
• Why are the ratings important? 

• S.C. Code Ann. § 42-9-30 (2015): 

(21)…[I]n cases where there is fifty percent or 

more loss of  use of  the back the injured 

employee shall be presumed to have suffered 

total and permanent disability. 

• PRESUMPTION IS REBUTTABLE 

 

9 



• At the time of  the hearing, Claimant had 

returned to work with the same employer  

• Single Commissioner: Awarded 48% to the 

back, which precluded a finding of  permanent 

and total disability.  

• Appellate Panel and Court of  Appeals affirmed 
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Clemmons v. Lowe’s 

 



S.C. Supreme Court, March 8, 2017: 

• REVERSED.  

• The evidence pointed to more than 50% impairment to 
the back.  

• Entitled to a presumption of  permanent and total 
disability. 

• A claimant’s ability to hold gainful employment alone 
cannot preclude a determination of  permanent/total 
disability under the scheduled member statute. 

– Overruling Watson v. Xtra Mile Driver Training, Inc. (Ct. App. 
2012) 

11 

 

Clemmons v. Lowe’s 

 



S.C. Supreme Court, June 28, 2017: 

• Original opinion withdrawn and REMANDED 

to the Commission to determine the ultimate 

permanency award and whether the 

presumption of  permanent and total disability 

has been rebutted 

• Petition for Rehearing denied on September 5, 

2017 

 

12 

Clemmons v. Lowe’s 



• Clarification of  ratings from medical providers 

• Claimant’s ability to work does not necessarily 

rebut presumption of  permanent and total 

disability 
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Clemmons v. Lowe’s 

 



Nero v. SCDOT  
S.C. Court of  Appeals, March 29, 2017 

Withdrawn, Substituted, and Refiled August 23, 2017  

• Claimant’s supervisor pulled him off  his job (pulling a squeegee board 

to smooth concrete) because he looked like he was overheating. 

• Later, in the presence of  both supervisors, Claimant lost consciousness 

and fell.  Claimant regained consciousness, told his supervisors he was 

fine, and drove home.  

• Passed out again while sitting in his driveway and went to the hospital   

• Claimant later alleged he injured his neck and shoulders while pulling 

the squeegee board.  

– Testified he felt “like a bone snapped or something snapped—or 

popped.” 
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Nero v. SCDOT  

 
• Never formally reported the injury and SCDOT denied the claim 

for lack of  notice. 

• Claimant spoke with supervisors while in the hospital but did not 

report the sensation in his neck.    

• FMLA Paperwork: No mention of  the squeegee incident, and 

under the section designated “approximate date condition 

commenced,” Claimant stated, “several years—neck and 

syncope.”  

• Pre-Surgery Patient Questionnaire: Claimant indicated his 

problems were not related to his job and this was not a worker's 

compensation injury 

15 



• Section 42–15–20: 

A. Employee should provide notice of  the accident 

immediately or as soon thereafter as practicable unless 

it can be shown that the employer, his agent, or 

representative, had knowledge of  the accident 

B. No compensation shall be payable unless such notice is 

given within 90 days after the accident unless the 

Employee provides reasonable excuse for not giving 

timely notice and the employer has not been 

prejudiced by late reporting 

16 

 

Nero v. SCDOT  

 



• The notice provision serves 2 purposes: 

1. Allows the employer to investigate the facts and 

question witnesses while their memories are fresh; 

and 

2. Provides the employer the opportunity to furnish 

medical care in order to minimize the disability and 

consequent liability upon the employer. 

 

17 

 

Nero v. SCDOT  

 



• The Single Commissioner awarded benefits. 

• The Appellate Panel reversed 

– Claimant never reported that the squeegee board 

accident involved a “snap” in his shoulders and neck.  

– Claimant’s  excuse for not formally reporting was 

not reasonable and SCDOT was prejudiced by being 

deprived of  the opportunity to investigate 
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Nero v. SCDOT  

 



• Court of  Appeals REVERSED the Appellate 
Panel. 

• The fact that two supervisors witnessed the 
Claimant passing out and later visited him in the 
hospital constituted “some knowledge of  
accompanying facts connecting the injury or illness 
with the employment.” 

• Because SCDOT knew the Claimant did not return 
to work after the incident, “no prejudice can be 
established.” 
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Nero v. SCDOT  

 



• SCDOT had notice of  the Claimant passing out, but 

was there a separate accident where he hurt his neck 

pulling a squeegee board? 

• Is there a burden on employers to follow up after an 

incident to determine whether the employee sustained 

injuries? 

– What about when the Claimant initially tells the 

employer he/she is not injured?  

– Factually distinguishable in cases where the Claimant 

keeps working for the employer? 

20 

 

Nero v. SCDOT  

 



 

Wilson v. Charleston County School District 
S.C. Court of  Appeals, March 22, 2017 

Rehearing Denied: June 23, 2017 

 • Claimant alleged she was permanently and totally disabled 
after injuring her neck and back in 2006  

• Single Commissioner: not permanently and totally 
disabled  

• A Form 19 reflecting the last payment was dated January 
25, 2008, and an amended Form 19 was filed on May 7, 
2008.  

• At some point after May 2008, Claimant’s psychiatrist 
indicated her depression became endogenous.  

• January 6, 2009: Claimant filed a Form 50 (Notice of  
Claim) alleging a change of  condition claim  

• March 29, 2011: Claimant requested a hearing 

21 



• Commission: because Claimant suffered from psychological 
issues previously, her claim was barred by res judicata.   

• Court of  Appeals REVERSED.  

– Res judicata did not apply because Claimant’s condition had 
not yet progressed to the severity of  endogenous depression 
when the underlying claim was litigated.  

– Reversed the Commission’s finding that in order to be a 
compensable change of  condition claim, the depression had 
to have begun or worsened between the date of  last payment 
and the date Claimant filed her change of  condition claim.   

– The Form 50 (Notice of  Claim) was sufficient to timely 
allege a change of  condition 
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Wilson v. Charleston County School District 

 



Sellers v. Tech Service, Inc. 
S.C. Court of  Appeals, August 9, 2017 

• Claimant fell from a 30 foot ladder while performing HVAC 

construction at a single-family home  

• Claimant alleged he was an employee of  both Tech Service and 

TSMB  

• Claimant’s cousin had ownership interests in Tech Service & TSMB 

• Claimant testified his cousin gave him cash and instructed him to 

purchase his own WC policy for “tax purposes only.”  

• Claimant purchased policy through Riverport but excluded himself  

from it because he believed he was covered by Tech Service's policy. 

• Riverport denied the Claim   

23 



Sellers v. Tech Service, Inc. 

• Single Commissioner: Claimant was an 

employee of  Tech Service  

• The Appellate Panel affirmed 

• The Court of  Appeals affirmed 
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• Primary consideration: whether the alleged 
employer has the right to control the employee 
in the performance of  the work and the manner 
in which it is done. 

• Right to control:  

1. direct evidence of  the right or exercise of  control;  

2. furnishing of  equipment; 

3. the method of  payment; and  

4. the right to fire 

25 
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Direct Evidence of  the Right or Exercise of  Control: 

• Instructed on the work to perform and work was 

supervised 

• Reported to work as he was instructed 

• Did not bid for work on any projects he performed  

• Directed to wear a uniform 

• Carried business cards and service contracts 

• Had the authority to order, purchase, and pick up supplies 

using Tech Service’s account  

• No independent contractor agreement 

26 

Sellers v. Tech Service, Inc. 



Furnishing of  Equipment 

• Most of  the tools were purchased by Tech Service and 

provided to Claimant, including the ladder from which he 

fell 

• Claimant was able to charge any supplies he needed  

• Tech Service either permitted Claimant to move the tools 

from his company van to his personal van or ignored the 

fact that he did so. 

• Claimant paid for all costs associated with the van, but it 

was unclear whether he actually purchased the van 

27 
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Method of  Payment 

• Form 1099 does not necessarily define an employment 

relationship 

• No employment contract 

 

Right to Fire 

• Evidence illustrating Tech Service supervised, inspected, 

and monitored the quality of  Claimant’s work product 

supports the finding that Tech Service had the right to 

terminate Claimant 
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Sellers v. Tech Service, Inc. 

• Why did the Claimant initially file a claim with Riverport if  he 

thought Tech Service’s policy would cover him?  

• Get it in writing: 

– independent contractor agreement  

– Method of  payment  

– Responsibility for supplying own equipment 

– Require proof  of  insurance showing that the independent 

contractor has coverage for himself  or herself 
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Other Case Law 

• Lewis v. L.B. Dynasty, Inc., d/b/a Boom Boom Room Studio 54, 

April 19, 2017: Commission's decision to award $75 per week was 

not supported by substantial evidence.  Reversed and remanded. 

 

• Machin v. Carus Corp., April 27, 2017: When a Plaintiff  seeks 

recovery from a person other than his employer, the Court will not 

allow the jury to apportion fault against the nonparty employer by 

placing the name of  the employer on the verdict form. 

 

• Bessinger v. R-N-M Builders & Associates, LLC, October 25, 2017: 

workers’ compensation policy was procured by fraud and void ab 

initio 
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