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SOUTH CAROLINA TAX SALES 
 

I. TAXES 

A. Generally, real property, personal property used in business, and certain other 

personal property (i.e. cars, boats, airplanes) located in South Carolina are subject 

to ad valorem taxation (commonly referred to as property taxes).  S.C. Code § 12-

37-210; see also S.C. Code § 12-37-220 (listing most exemptions).   

B. Except in the limited case of certain property assessed by the South Carolina 

Department of Revenue, property taxes are usually assessed and collected by 

counties.  However, some municipalities collect property taxes separately from 

counties. 

C. For most real property and some personal property, the tax liability is fixed on 

December 31
st
 of the preceding year.  See S.C. Code § 12-49-20 (“As of 

December thirty-first a first lien shall attach to all real and personal property for 

taxes to be paid during the ensuing year . . . .”); S.C. Code § 12-37-905.  For 

example, liability for 2018 real property taxes attaches on December 31, 2017, 

based on ownership as of that date.  A tax lien attaches as of the date the tax 

liability is fixed.  Von Elbrecht v. Jacobs, 286 S.C. 240, 242, 332 S.E.2d 568, 569 

(Ct. App. 1985).   

D. Property taxes are generally due and payable in arrears between September 30
th

 

and January 15
th

 after their yearly assessment.  S.C. Code § 12-45-70; see also 

S.C. Code § 12-39-150.  For example, an owner will receive the property tax bill 

for the 2017 property taxes in the fall of 2017, with payment due by January 15, 

2018. 

E. A lien for unpaid property taxes has super priority.  “All taxes, assessments and 

penalties legally assessed shall be considered and held as a debt payable to the 

county by the person against whom they shall be charged and such taxes, 

assessments and penalties shall be a first lien in all cases whatsoever upon the 

property taxed, the lien to attach at the beginning of the fiscal year during which 

the tax is levied.”  S.C. Code § 12-49-10 (emphasis added). 

F. If the taxes are not paid, a tax execution is issued by the county treasurer directing 

the tax collector to collect the taxes by distress. S.C. Code § 12-45-180. 
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G. “A tax execution is not issued against the property, it is issued against the 

defaulting tax payer.”  Rives v. Bulsa, 325 S.C. 287, 293, 478 S.E.2d 878, 881 (Ct. 

App. 1996); Aldridge v. Rutledge, 269 S.C. 475, 238 S.E.2d 165 (1977). 

H. The postmark is the determining date for mailed payments.  S.C. Code § 12-45-

180. 

I. Penalties are added to tax bill by the county auditor if the bill remains unpaid.  

S.C. Code § 12-45-180. 

 1. January 16: 3% penalty 

 2. February 2:  additional 7% penalty 

 3. March 17:  additional 5% penalty (results in a total penalty of 15%) 

J. Penalties waived by the treasurer in certain instances. S.C. Code § 12-45-180(B). 

  1.  Title to real property is transferred during tax year; 

  2.  County records indicate tax notice was mailed to prior owner 

  3.  Current owner received no timely notice of tax due on property 

J.  Order of Payment of Taxes:  Any taxes paid must be applied to the oldest 

chronological delinquency on the property. S.C. Code § 12-45-410. 

II. TAX SALES 

A. After receiving the execution from the treasurer, the tax collector proceeds with 

the tax sale process. 

B. The South Carolina Supreme Court has “consistently held that tax sales must be 

conducted in strict compliance with statutory requirements.”  Johnson v. Arbabi, 

355 S.C. 64, 69, 584 S.E.2d 113, 115-16 (2003). 

C. Pre-Tax Sale Notices:  The required pre-tax sale notices are set forth in S.C. Code 

§§ 12-51-40(a) to (d). 

1. Notice of Delinquent Property Taxes:  The first pre-tax sale notice is a 

notice of delinquent taxes, which must be mailed to the defaulting 

taxpayer’s best address on “April first or as soon thereafter as practicable.”  

S.C. Code § 12-51-40(a). 

 When the treasurer received back the envelope marked “Forwarding Order 

Expired,” it was quite apparent that the taxpayer had a better address that 

the one to which the treasurer had sent the notice.  Benton v. Logan, 323 
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S.C. 338 (Ct. App. 1996).  See also Good v. Kennedy, 291 S.C. 204 (1987) 

regarding best available address for notice. 

2. Notice of Levy:  If, after 30 days, the taxes remain unpaid, the taxing 

authority must mail a notice of levy to the defaulting taxpayer at its best 

address, via certified mail, return receipt requested, restricted delivery, 

when notice is being provided to an individual.  If notice is being provided 

to an entity, the notice is not sent restricted delivery.  See S.C. Code § 12-

51-40(b).  If the defaulting taxpayer receives the notice of levy (as 

evidenced by the signed receipt card), the taxing authority takes 

“exclusive possession” of the property.  Id. 

3. Posting:  If the notice of levy is returned, the taxing authority may take 

“exclusive possession” of the property by posting notice of the delinquent 

taxes at one or more conspicuous places upon the property.  S.C. Code 

§ 12-51-40(c). 

4. Newspaper Advertisements:  After taking “exclusive possession” of the 

property, the taxing authority must advertise the property for sale at public 

auction in a newspaper that has general circulation within the county or 

municipality where the property is located.  The advertisement must run 

for three consecutive weeks prior to the tax sale.  See S.C. Code § 12-51-

40(d).  The reference to county auditor’s map-block-parcel number is a 

sufficient description of realty.  Hawkins v. Bruno Yacht Sales, Inc. 342 

S.C. 352, 536 (2003). 

5. Notice when true owner is unknown:  When the true owner of property is 

unknown because of the death of the owner of record and the absence of 

probate administration of decedent’s estate, the property must be 

advertised and sold in the name of the deceased owner of record.  S.C. 

Code § 12-51-40(f). 
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D. The Tax Sale: 

1. The property must be sold at public auction at the county courthouse or 

other convenient place within the county on the advertised date.  S.C. 

Code § 12-51-50. 

2. If a defaulting taxpayer has more than one parcel of property advertised 

for sale, the taxing authority is limited to selling only so much of the 

defaulting taxpayer’s property as will generate sufficient revenues to cover 

the delinquent taxes, assessments, penalties, and costs.  Id.   

3. Unless the property is contaminated, a government officer selling real 

property for nonpayment of property taxes must submit a bid on behalf of 

the Forfeited Land Commission in the amount of all unpaid property taxes, 

penalties, assessments and costs, including taxes levied for the year in 

which the redemption period begins.  S.C. Code § 12-51-55.  (Note: title is 

voidable at commission’s election if contamination later becomes known.)  

A 2012 amendment added the following provision.  After the bid by the 

Forfeited Land Commission but before it is deeded, the FLC can refuse to 

accept title to the property if the commission determines that to accept title 

would be against the interest of the public.  S.C. Code Ann. § 12-59-85. 

4. The successful bidder must pay by cash, cashier’s check, certified check, 

or money order, on the day of the sale.  S.C. Code §§ 12-51-50, -60.  If 

not, the bidder must pay a $500 penalty.  S.C. Code § 12-51-70. 

5. The tax collector must issue a tax sale receipt upon payment.  S.C. Code 

§ 12-51-60. 

6. The tax sale bidder may assign the tax sale bid at any time during the 

redemption period.  S.C. Code § 12-51-90. 

E. Post-Tax Sale Notices: 

1. After the property is sold at the tax sale, the real property may be 

redeemed during the twelve months following the date of the tax sale.  

S.C. Code § 12-51-90. 

2. The taxing authority must provide notice of the approaching end of 

redemption period to the defaulting taxpayer and to any grantee, 
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mortgagee, or lessee of the property of record neither more than 45 nor 

less than 20 days prior to the expiration of the redemption period.  S.C. 

Code § 12-51-120. 

3. The notice of approaching end of redemption period must be sent certified 

mail, return receipt requested, restricted delivery to “the best address of 

the owner [that is] available to the person officially charged with the 

collection of delinquent taxes . . . ”, when notice is being provided to an 

individual.  S.C. Code § 12-51-120.  If notice is being provided to an 

entity, the notice is not sent restricted delivery. 

4. The return of the certified mail “undelivered” is not grounds for a tax title 

to be withheld or be found defective and ordered set aside or canceled of 

record.  S.C. Code § 12-51-120. 

5. Where the co-tenatns are spouses with the same address, then separate 

redemption notices are not required.  Johnson v. Arbabi, 355 S.C. 64 

(2003). 

6.  See also Notice of Overage covered in Subsection K(2) below. 

F. Notice to Lien Holders: 

1. Mortgagees are entitled to the post-tax sale notice of approaching end of 

redemption period pursuant to S.C. Code § 12-51-120. 

2. However, if a mortgagee files a “mortgagee list” with the county prior to 

the tax sale in accordance with S.C. Code §§ 12-49-1110 to -1290, the 

mortgagee is entitled to notice at least 45 days prior to the tax sale of any 

property listed on the “mortgagee list.”  S.C. Code § 12-49-1120. 

3. The “mortgagee list” identifies all mortgage liens that the mortgagee holds 

in a particular county.  The mortgagee must file its list before March 15
th

 

of each year with the tax collector in any county in which the mortgagee 

holds any mortgages.  S.C. Code § 12-49-1150. 

G. Redemption: 

1. A defaulting taxpayer whose property has been sold for taxes has title, 

defeasible upon failure to redeem within twelve months after the tax sale.”  
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Von Elbrecht v. Jacobs, 286 S.C. 240, 243-44, 332 S.E.2d 568, 570 (Ct. 

App. 1985). 

2. If the property is redeemed, the redeeming party must pay the delinquent 

taxes, assessments, penalties, costs and the redemption interest.  S.C. Code 

§ 12-51-90. 

3. The interest due from the redeeming party (the “Redemption Interest”) is 

determined as follows: 

Property redeemed in:    Amount of interest imposed:  

   First three months after date of sale -  3% of bid amount 

   Months four, five and six -    6% of bid amount 

   Months seven, eight and nine -   9% of the bid amount 

   Last three months -     12% of the bid amount 

4. Interest Cap:  In no circumstance can the amount of interest imposed 

exceed the amount of the bid submitted on behalf of the Forfeited Land 

Commission.  S.C. Code § 12-51-90. 

5. Upon redemption, the officer in charge of collecting the delinquent taxes 

must cancel the sale in the tax sale book, and notify the successful bidder 

by mail to return the tax sale receipt in order to be refunded the purchase 

price plus the redemption interest.  S.C. Code § 12-51-100. 

6. If the property is not redeemed, the excess above the amount of taxes, 

penalties, assessments, charges, and costs for the year in which the 

property was sold must be applied first to the taxes becoming due during 

the redemption period.  S.C. Code § 12-51-55. 

7. Even though a mobile or manufactured home is personal property, the 

owner or lienholder may redeem the property.  S.C. Code § 12-51-95.  The 

owner of the mobile home must also pay rent to the purchaser at the time 

of redemption.  S.C. Code § 12-51-96. 

H. IRS Liens:   

1. Notice to the IRS is required by 26 U.S.C. § 7425(c)(1).  The notice 

requirements are set forth in IRS Publication 786.  The address for the 

notice is set forth in IRS Publication 4235.   
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2. While the federal government is not entitled to notice of the tax sale, a 

federal tax lien survives when the federal lien attached before the county 

lien and the federal government was not given notice.  See Fox v. 

Moultrie, 379 S.C. 609, 613, 666 S.E.2d 915, 917 (2008). 

 I. Tax Deed: 

1. If the real property is not redeemed within the time allowed for 

redemption, the official in charge of collecting the delinquent taxes shall 

make a tax title to the purchaser or to purchaser’s assignee within 30 days 

of the redemption period’s expiration, or as soon thereafter as possible.  

S.C. Code § 12-51-130.   

 (a) Usually takes much longer 

 (b) Reasons for delay 

2. Delivery of the tax title to the register of deeds puts the purchaser or the 

purchaser’s assignee, “in possession.”  Id.  The tax title must include, “the 

name of the defaulting taxpayer, the name of any grantee of record of the 

property, the date of execution, the date the realty was posted and by 

whom, and the dates each certified notice was mailed to the party or 

parties of interest, to whom mailed and whether or not received by the 

addressee.”  Id.   

3. The successful purchaser is responsible for the actual cost of preparing the 

tax title, as well as for the deed recording fees.  These expenses must be 

paid to the person in charge of collecting the delinquent taxes before 

delivery of the tax title to the register of deeds.  Id. 

4. The tax deed is presumed valid.  S.C. Code § 12-51-160 (“In all cases of 

tax sale the deed of conveyance, whether executed to a private person, a 

corporation, or a forfeited land commission, is prima facie evidence of a 

good title in the holder, that all proceedings have been regular and that all 

legal requirements have been complied with.”) 

5. The commonly accepted definitions of marketable title generally preclude 

a tax title from being deemed “marketable.”  See Edisto Island Historical 

Pres. Soc’y, Inc. v. Gregory, 354 S.C. 198, 202, 580 S.E.2d 141, 143 (S.C. 
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2003) (“marketable title is that which a reasonable purchaser, well-

informed as to the facts and their legal significance, is ready and willing to 

accept”).  Therefore, the grantee of the tax title will have to take steps to 

make the title marketable, generally by pursuing a quiet title action. 

6. The successful bidder may also assign its bid prior to the expiration of the 

redemption period by providing the tax collector with a conveyance that is 

witnessed and notarized.  S.C. Code § 12-51-90(A). 

 J. Voiding the Tax Deed: 

1. If, before the tax title is issued, the taxing authority realizes there has been 

a procedural defect, the official can void the tax sale and refund the 

amount paid and any interest actually earned (NOT redemption interest) 

while the purchase money was held.  S.C. Code § 12-51-150. 

2. Otherwise, actions to set aside a tax sale must be filed within two years of 

the tax sale date.  See S.C. Code §§ 12-51-90(C), 12-51-160. 

3. South Carolina courts construe receipt of the notice of approaching end of 

redemption period as a jurisdictional requirement; consequently, if the 

required party does not receive this notice, the two-year limitation period 

does not begin to run as to that party.  See Benton v. Logan, 323 S.C. 338, 

474 S.E.2d 446 (Ct. App. 1996); Good v. Kennedy, 291 S.C. 204, 352 

S.E.2d 708 (Ct. App. 1987).   

4. In 2006, the South Carolina Code was amended to add the following 

provision to § 12-51-90(C): 

If the defaulting taxpayer, grantee from the owner, or 

mortgage or judgment creditor fails to redeem the item of 

real estate sold at the delinquent tax sale within the twelve 

months provided in subsection (A) and after the passing of 

an additional twelve months, the tax deed issued is 

incontestable on procedural or other grounds.   

 

  5.   Strict compliance with all the legal requirements is mandatory: 

 

(a) All requirements of the law leading up to tax sales which are 

intended for the protection of the taxpayer against surprise or 

sacrifice of his property are to be regarded mandatory, and are to 
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be strictly enforced.  Dibble v. Bryant, 274 S.C. 481 (1980).  See 

also Aldridge v. Rutledge, 269 S.C. 475 (1980). 

(b) The fact that the defaulting taxpayer has actual notice of the 

impeding tax sale “is insufficient to uphold a tax sale absent strict 

compliance with statutory requirements.”  Hawkins v. Bruno Yacht 

Sales, Inc., 353 S.C. 31 (2003). 

(c) The notice provided by the levy, advertisement and sale in the 

owner’s name as required by the tax sale statutes is constructive 

rather than actual.  Therefore, the court requires strict compliance 

with the statutes.  Osborne v. Vallentine, 196 S.C. 90 (1941). 

(d) Where the advertisement of the property by tax map number listed 

the incorrect tax map number for the property, the tax collector did 

not strictly comply with the statutory requirement that the 

advertisement specify the property to be sold.  Rose v. Bradwell, 

295 S.C. 147 (Ct. App. 1988). 

 

6. The burden is upon the party attacking the tax deed to show any 

defect or irregularity therein.  Walker v. Williams, 212 S.C. 32 

(1948) 

7. “It is not a great leap to think that if mortgage payments are not 

being made, then taxes are not being paid either.  As a 

sophisticated mortgage lender and/or servicer, [it] should have 

been aware that annual property taxes were an issue.”  In re 

Howard, 391 B.R. 511 (N.D. Ga. 2008). 

 

 K. Overage: 

1. If the tax sale generates an overage, instead of filing an action to set aside 

the tax sale, the defaulting taxpayer may elect to claim the overage. 

2. After the tax deed is issued, the defaulting taxpayer and the owner of 

record immediately before the end of the redemption must be notified in 

writing of any excess due by certified mail, return receipt requested [as per 

S.C. Code § 12-51-40(b)].   

3. The overage is the amount of the tax sale bid less the amount of delinquent 

taxes for which the property was sold, the costs of the tax sale, and any 

outstanding taxes coming due during the redemption period.  S.C. Code 

§§ 12-51-130, -55. 

4. The overage may be “claimed or assigned according to law.”  S.C. Code 

§ 12-51-130. 
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5. The taxing authority holds the overage for the defaulting taxpayer or 

current owner for five years after the tax sale date.  S.C. Code § 12-51-

130.  After this five-year period lapses, the overage amount escheats to the 

government entity that conducted the sale.  Id. 

III. ACTION TO QUIET TAX TITLE 

1. The purpose is to provide the tax sale purchaser with marketable title, to bar all 

adverse claims to the property, and to obtain a final and complete adjudication of 

the nature and extent of the title to the property.  S.C. Code §§ 12-61-10, -60. 

2. Need to review the tax deed and review the tax collector’s records for the tax sale 

and a title search.  The purpose of the title search is to identify all parties with an 

interest of record and the nature of each interest.  

  (a) Mortgagee(s) 

  (b)  Judgment Creditor(s), IRS liens, DOR liens 

  (c) Other title issues (interest conveyed, % of ownership, etc.) 

 3. File initial pleadings. 

 4. Serve defendants. 

5. Refer to the Master In Equity or Special Referee, but consider referring the case at 

the outset. 

 6. Final Hearing. 

 

 

IV. OTHER RELEVANT TOPICS 

A. Federal Tax Liens:  Treasurer/Tax Collector should at least provide the IRS with a 

redemption notice. 

1. Under federal law, if any person fails to pay any kind of tax after the IRS 

makes a demand, a federal tax lien will attach upon the person’s real and 

personal property and will last until the debt is either extinguished or 

discharged. 

2. Federal tax liens last for 10 years after demand is made, unless the IRS re-

files notice of the lien 
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(a) Exceptions—there are a number of situations where a 

federal tax lien will not continue to encumber an asset 

(i) Most commonly relied upon exception—until the 

government has filed an appropriate notice of the 

lien, federal tax liens aren’t valid against purchasers 

who 

a. Enter into bona-fide transactions with the 

taxpayer and 

b. Do not have actual knowledge of the tax lien 

(b) Most of the other exceptions have highly specific 

applications and will not arise during an ordinary tax sale 

3. The general rule is that if notice of the federal tax lien is filed in the 

county real estate records and the federal government is not given notice 

of the tax sale, the sale is subject to the federal tax lien. 

4. This means that the tax lien will continue even after the property is sold. 

5. This general rule is based on a case called Fox v. Moultrie—deals with a 

situation where the federal tax lien attached prior to the county tax lien. 

B. Bankruptcy:  The filing of bankruptcy by a defaulting taxpayer should not stay the 

issuance of the tax deed, but the automatic stay does stay the sale of property at a 

tax sale.  11 U.S.C. § 362.  However, the statutory lien for taxes continues to 

attach to the property.  An unpublished opinion from the United States 

Bankruptcy Court for the District of South Carolina, In re Cottage Farm, Inc., 

Case No. 87-01714 (Bankr. D.S.C. 1988) (C.J. Davis) holds: 

1. The one-year redemption period is not tolled by the automatic stay in a 

bankruptcy case. 

2. The automatic stay does not prevent the issuance of a tax deed because 

once the sale occurs the only property interest of the owner is the right to 

redeem, not the property itself so the property is not “property of the 

estate” to which the bankruptcy stay applies. 
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See also, In re Gibson, 450 B.R. 585 (2011).  The court, in In re Howard, 

decliened to accept the contention of the mortgage holder that the County or tax 

sale purchaser were under a general duty to search the records in the bankruptcy 

court to determine whether the property subject to tax sale was property of a 

bankruptcy estate.  In re Howard, 391 B.R. 511 (N.D. Ga. 2008) 

 C. Self-Redemptions: 

  1. Who may redeem 

  2. What is the harm in allowing the tax sale purchaser to redeem 

   (a) Analogy to $500 penalty 

  3. The defaulting taxpayer should not benefit from failing to pay taxes 

 D. Issues with Claims for Overage: 

  1. Multiple Claims 

  2. No Protection under S.C. Tort Claims Act 

  3.  Outstanding Mortgages  
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Site Selection’s 2017 Top State Business Climate Rankings 

3 

State Executive 
Survey 
Rank 

Competitiveness 
Rank 

2016 
New 
Plant 
Rank 

2016 New Plant 
Per Capita Rank 

2017 New Plant 
Rank (Jan. – 
Aug.) 

South 
Carolina 

2 11 18 13 14 8 

Mature 
Firm 
Tax 
Index 
Rank 

New 
Firm 
Tax 
Index 
Rank 

Final Total 
Points 

South 
Carolina 

32 34 85 
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Site Selection’s 2017 Top State Business Climate Rankings 

4 

Survey measuring the best business climate came from U.S. corporate executives 

and was conducted by the International Economic Development Council in Toronto 

 

Best states for business 

The following states received the highest percentage of high marks from executives 

attending an international economic development conference. 

Texas 42% 

Florida 22% 

Georgia 20% 

South 
Carolina 

16% 

North 
Carolina 

15% 
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TAX FOUNDATION 
2018 State Business Tax Climate Index Ranks and Component Tax Ranks 
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Overall 
Rank 

Corporate Tax 
Returns 

Individual 
Income 
Tax 
Returns 

Sales 
Tax Rank 

Property 
Tax Rank 

Unemployment 
Insurance Tax 
Rank 

North Carolina 11 3 13 20 32 6 

South Carolina 37 15 41 32 24 29 
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COMMERCIAL PROPERTY TAXES IN SOUTH 

CAROLINA - URBAN 
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2017 Ranking 2016 Ranking 2015 Ranking 

Land and Building Value = 
$100,000 

7th 7th 6th  

Land and Building Value = 
$1,000,000 

7th 8th 6th  

Land and Building Value = 
$25,000,000 

8th 9th  8th  

Source: Lincoln Institute (2017); Ranking of 1st denotes highest tax rate, 53rd denotes lowest tax rate 

‣ Based upon the largest city in each state – Columbia, SC 
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COMMERCIAL PROPERTY TAXES IN THE 

SOUTHEAST - URBAN 
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Source: Lincoln Institute (2017); Ranking of 1st denotes highest tax rate, 53rd denotes lowest tax rate 

State Ranking 

Michigan (Detroit) 1st  

South Carolina (Columbia) 7th  

Tennessee (Memphis) 12th  

Georgia (Atlanta) 32nd  

Alabama (Birmingham) 36th  

North Carolina (Charlotte) 45th  

‣ Effective Tax Rate for $1 Million Valued Property (plus $200k in 

fixtures) for the largest city in each state 
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RETAIL TAX RANKINGS – NEW FACILITIES 
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State Rank 
Alaska 1st  
North Carolina 10th  
Alabama 19th  
Georgia 23rd  
Tennessee 34th  
South Carolina 49th  
Rhode Island 50th  

Source: KPMG ‘Location Matters’ (2015); Ranking of 1st denotes lowest tax rates 
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DISTRIBUTION CENTER TAX RANKINGS– 

MATURE FACILITIES 
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State Rank 
Wyoming 1st  
Alabama 3rd   
Georgia 4th  
North Carolina 8th  
Tennessee 27th  
South Carolina 49th  
New Jersey 50th  

Source: KPMG ‘Location Matters’ (2015); Ranking of 1st denotes lowest tax rates 
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DISTRIBUTION CENTER TAX RANKINGS – 

NEW FACILITIES 
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State Rank 
Georgia 1st  
Alabama 7th  
North Carolina 11th  
Tennessee 18th  
South Carolina 50th  

Source: KPMG ‘Location Matters’ (2015); Ranking of 1st denotes lowest tax rates 
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INDUSTRIAL PROPERTY TAXES IN THE 

SOUTHEAST - URBAN 
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State Ranking 

South Carolina (Columbia) 1st  

Tennessee (Memphis) 4th  

Georgia (Atlanta) 24th  

Alabama (Birmingham) 40th  

North Carolina (Charlotte) 43rd  

‣ Effective Tax Rate for $1 Million Valued Property (plus $200k in fixtures) for 

the largest city in each state 

‣ Lincoln Study has six classifications (depending upon real estate and M&E 

Cap X) for manufacturers – Columbia is number 1 in all six! 

Source: Lincoln Institute (2017); Ranking of 1st indicates the highest tax rate, 53rd indicates lowest 



www.nexsenpruet.com  bmaybank@nexsenpruet.com 

INDUSTRIAL PROPERTY TAXES IN THE 

SOUTHEAST - RURAL 

12 

State Ranking 

South Carolina (Mullins) 1st  

Tennessee (Savannah) 37th  

Georgia (Fitzgerald) 14th  

Alabama (Monroeville) 47th  

North Carolina (Edenton) 39th  

‣ Effective Tax Rate for $1 Million Valued Property (plus $200k in 

fixtures) for the largest city in each state 

Source: Lincoln Institute (2017); Ranking of 1st indicates the highest tax rate, 53rd indicates lowest 



www.nexsenpruet.com  bmaybank@nexsenpruet.com 

HOMESTEAD PROPERTY TAXES IN THE 

SOUTHEAST - URBAN 

13 

State Tax Rank Bill Rank 

Tennessee (Memphis) 15th  42nd 

Georgia (Atlanta) 35th  22nd 

North Carolina (Charlotte) 36th  32nd 

South Carolina (Columbia) 46th  51st 

Alabama (Birmingham) 49th  53rd 

‣ Homestead property taxes for the largest city in each state 

based on median valued homes; rankings out of 53 (including 

Washington, DC and two cities in NY and IL) 

Source: Lincoln Institute (2017); Ranking of 1st indicates highest tax rate, 53rd indicates lowest rate 
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GASB-77 



www.nexsenpruet.com 

bmaybank@nexsenpruet.com 

jwall@nexsenpruet.com   

15 

• Provide citizens and taxpayers, legislative and oversight bodies, municipal bond 

analysts, and other information needed to evaluate the financial health of 

governments, make decisions, and assess accountability 

• Disclose information allowing these entities to accurately assess: 

o Whether a government’s current-year revenues were sufficient to pay for current-

year services (“interperiod equity”); 

o Whether a government complied with finance-related legal and contractual 

obligations; 

o Where a government’s financial resources come from and how it uses them; and 

o A government’s financial position and economic condition and how they have 

changed over time 

 

 

OBJECTIVES OF STATEMENT NO. 77 

DISCLOSURE REQUIREMENT 
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• All State and Local Gov’t Entities (including general purpose gov’t) 

o Including gov’t component units (separate entity established to for deploying 

economic development strategies) if the gov’t, using its own professional 

judgment, determines it’s disclosure is essential to fair presentation IAW 

Statement No. 14 

• Public Benefit Corporations and Authorities 

• Public Employee Retirement Systems 

• Public Utilities 

• Hospitals and Healthcare Providers 

• Colleges and Universities 

 
 

TO WHOM THE DISCLOSURE  

REQUIREMENTS APPLY 
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GASB 77 

• Statement No. 77 of the Governmental Accounting 

Standards Board – Tax Abatement Disclosures 

• Governmental entities will have to report “tax abatements” 

granted to individuals and other taxpayers in notes to 

financial statements 

• Even if governmental entity was not the party granting the 

“tax abatement”, they will be required to report it 

• Effective for Periods Beginning after December 15, 2015 

 

 

GENERAL 
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•Tax Abatement Agreement is entered into 

•by the reporting entity (or by other gov’t 

entity) that reduce the reporting entity’s tax 

revenues 

•for all reporting periods beginning after 

12/15/2015 
 

WHEN THE DISCLOSURE REQUIREMENTS APPLY 
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Tax Abatement is determined by substance (not title) and even if called a 

tax abatement these disclosure requirements will not apply if any of the 

following 3 features of the agreement are not present: 

1. Agreement between gov’t and individual or entity (but no requirement for the 

agreement to be in writing or legally enforceable in order for Statement No. 77 

disclosure requirements to apply); 

2. Which reduces the individual’s or entity’s taxes in consideration for the 

individual/entity to subsequently perform a certain beneficial action; and 

3. That precedes the reduction of taxes and fulfillment by the individual or entity of the 

promise to act.  (Emp. added.) 

 

WHEN THE DISCLOSURE REQUIREMENTS APPLY 
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Implicit in the notion that tax abatements are based on an agreement is the 

expectation that the agreement proceeds the reduction of taxes and the 

fulfillment by the individual or entity of the promise to act.  Certain tax 

expenditure programs that exhibit the features of a tax abatement – they 

reduce taxes, encourage beneficial actions by individuals or entities, and may 

be based on an agreement – are, nevertheless, excluded from the cope of this 

Statement because the government does not commit to abate taxes until after 

the individual or entity has already performed the activity for which the 

government is providing the tax abatement.  Most often, such programs do not 

involve an agreement; an individual or entity performs the required activity 

(such as installing energy-efficient home features), applies for the tax 

reduction, and is approved by the government.  However, even when an 

agreement exists, such programs more closely resemble broad tax exemptions 

and deductions rather than individual tax abatement agreements. 

 

WHEN THE DISCLOSURE REQUIREMENTS APPLY 

TAXES MUST BE REDUCED FIRST 
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• applies to previous agreements that last through 

reporting periods after 12/15/15 

• disclosures continue until the tax abatement 

agreement expires or if the gov’t made commitments 

other than to reduce taxes then required to disclose 

until the gov’t has fulfilled its commitment 
 

WHEN THE DISCLOSURE REQUIREMENTS APPLY 
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 Brief Descriptive Info 

o Names, if applicable, and purposes for tax abatement program 

o Specific taxes being abated 

o Authority under which agreement was entered into 

o Criteria that make a recipient eligible to receive a tax abatement 

o Mechanism by which the taxes are abated, including: 

 How recipient’s taxes are reduced (i.e. through a reduction of assessed value) 

 How amount of tax abatement is determined (i.e. specific dollar amount, specific percentage of taxes 

owed, etc.) 

o Provisions for Recapturing abated taxes, if any (including conditions under which abated taxes 

become eligible for recapture) 

o Types of commitments made by the recipients of the tax abatements 

 Gross Dollar Amount, on an accrual basis, that tax revenues reduced during reporting 

period as a result of all tax abatement agreements 

 

REQUIRED INFORMATION DISCLOSURES FOR GOVERNMENTS 

ENTERING INTO TAX ABATEMENT AGREEMENTS 
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• If applicable, amounts received or receivable 
from other governments in association with the 
forgone tax revenue with: 
oNames of the governments 
oAuthority under which amounts were or will be 

paid 
oDollar Amount received or receivable from other 

governments 
 

REQUIRED INFORMATION DISCLOSURES FOR GOVERNMENTS 

ENTERING INTO TAX ABATEMENT AGREEMENTS (CONT’D) 
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• If gov’t made other commitments, other than to 
reduce taxes, in agreement disclose: 
oDescription of types of commitments made 

oDescription of the most significant individual commitments 
made 

 

REQUIRED INFORMATION DISCLOSURES FOR GOVERNMENTS 

ENTERING INTO TAX ABATEMENT AGREEMENTS (CONT’D) 
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• If gov’t omits specific info required by 
Statement No. 77 because it’s legally 
prohibited from being disclosed, must describe 
general nature of info omitted and the specific 
source of the legal prohibition 

 

REQUIRED INFORMATION DISCLOSURES FOR GOVERNMENTS 

ENTERING INTO TAX ABATEMENT AGREEMENTS (CONT’D) 
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• Organize reporting by major tax abatement program 
o For example, FILOT, SSRCs, abandoned building property tax 

credits 
• Gov’t entity can decide whether to report on individual basis or 

on an aggregate basis – GASB 77 seems to suggest depends 
on number of tax abatements granted in particular category 

• Gov’t can establish a base number of tax abatements which 
will report about – can establish a quantitative number and 
above that they will report (percentage of total amounts 
abated or dollar amount) 

• Disclosure begins in year agreement entered into and each 
year for which benefit is received 

HOW IS INFORMATION REPORTED? 
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• Info about benefits of tax abatement agreements  

•Name of recipient of tax abatement 

•Number of tax abatement agreements 

•Amount of remaining taxes to be abated in future years 

•How much longer gov’t will be reducing taxes of 

recipients 

•Amount recaptured during the year (“they are accounted 

for and reported in the financial statements”) 

•Confidential Information 

 
 

SPECIFICALLY EXCLUDED FROM DISCLOSURE 

REQUIREMENTS 
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GASB 

South Carolina Issues 
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Fee-in-Lieu 

MCBP (when there is a special source credit) 

Manufacturer’s abatement for unrelated purchasers 

Abandoned Buildings/Retail Revitalization/Textile 

Revitalization Property Tax Credits 

Bailey Bill for Historic Preservation 

Fire Sprinkler System Credit 

Environmental Cleanup Exemption 

 

 

PROPERTY TAX INCENTIVES WHICH LIKELY MUST BE  

REPORTED BY SC LOCAL GOVERNMENTS 
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Manufacturers Abatement for Unrelated 

Purchasers 

 

Environmental Cleanup Exemption 
 

 

PROPERTY TAX INCENTIVES WHICH MUST BE  

REPORTED BY COUNTY BUT NOT CITY OR SCHOOL DISTRICT 
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GASB and Fee-in-Lieu 

 

What has to be reported? 
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32 

GASB 77 became effective in 2017; it requires state and local 

governments to report – on a cumulative basis - the cost of 

discretionary economic development incentives. 

This principally includes fee-in-lieu, and not, for example, 

manufacturer’s sales tax exemptions. 

Local Government’s Annual Financial Reports for FY16-17 will 

disclose the value of fee-in-lieu exemptions granted for the past 25 

years. 

These reports started being issued in December 2017 / January 

2018. 
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ILLUSTRATION OF REPORTING REQUIREMENTS 

FOR FILOTS POST GASB-77 (PAST & NEW) 

 

 

 

 

 

• General consensus is GASB-77 applies to FILOTs but will mainly but 

up to each individual county to determine what info to disclose 

• DOR has contemplated establishing a standardize reporting form for 

the counties to use as a guide but there is currently not one single 

form or an estimated time of when such form would be produced 

• DOR anticipates each county will have their own information 

disclosure requirements based on the guidance of the county’s 

attorney 

• while most of this information can be found on Form PT-443 each 

county should not simply disclose the entire form because it contains 

information specifically excluded under the new GASB-77 Disclosure 

Requirements 
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FILOT & GASB 

NEW FEES 

 

 

 

 

 

Special Source Credits 

If the manufacturing or warehouse/distribution 

received a Special Source Credit these savings have 

to be reported. 
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FILOT & GASB 

NEW FEES 

 

 

 

 

 

 

If the manufacturing or warehouse/distribution facility 

locates on property taxed as ag-use, have to 

calculate the foregone rollback taxes 
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FILOT & GASB 

NEW FEES 

 

 

 

 

 

For a manufacturer, does the county net out the 

manufacturer’s abatement?  The county gets no property 

taxes on manufacturers for the first five years unless fee 

is executed.  Fee-in-lieu increases – not decreases – 

property tax revenue for counties in the first five years of 

the fee, usually longer as property frequently not placed 

into service until second year. 

Different for cities and school districts, which receive less 

property tax revenue in year one. 
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FILOT & GASB 

NEW FEES 

 

 

 

 

 

When do you report?  Property is not subject to 

taxation until it is placed in service – when can 

be a year or two after the fee is executed. 

Some projects never move forward. 

Sometimes the SSRC kicks in the first year and 

sometimes not until the year the property is 

placed in service. 
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FILOT & GASB 

NEW FEES 

 

 

 

 

 

When does County report? 

The year the fee executed; 

The year the facility is placed in service; or 

The year the entity files first property tax 

return?  (Government doesn’t know true 

value of abatement until the property tax 

return is filed.) 

http://www.nexsenpruet.com/
mailto:bmaybank@nexsenpruet.com
mailto:jwall@nexsenpruet.com


www.nexsenpruet.com 

bmaybank@nexsenpruet.com 

jwall@nexsenpruet.com   

39 

GASB AND FEE 

EXISTING FEES 

 

 

 

 

 

Period When Disclosure Should Occur 

The Board considered whether disclosures about tax abatement 

agreements should be made in each year that the agreement is in effect 

or only in the initial year of the agreement.  The Board concluded that the 

disclosures required by this Statement continue to be equally or nearly 

equally as important in subsequent years as in the first year they are 

presented.  Furthermore, the Board believes that the cost of 

implementing the requirements of this Statement will diminish in 

subsequent years.  Therefore, it is the Board’s view that as long as a tax 

abatement agreement remains in effect – and, therefore, continues to 

affect a government’s finances – the disclosure is necessary. 
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GASB AND FEE 

EXISTING FEES 

 

 

 

 

 

Fee-in-lieu’s last 20-30 rolling years. 

Presumably the County has to aggregate all 

existing fee-in-lieu’s and calculate (1) millage 

differential (taxes using today’s millage versus 

millage when fee was executed (if 20-30 year 

locked in millage); or when last reset for 5 year 

millage locks; and (2) savings from assessment 

ratio differential. 
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GASB AND FEE 

EXISTING FEES 

 

 

 

 

 

 

Need to examine each existing fee-in-lieu 

every year to see if new investment has been 

added to the fee.  The property tax return 

shows this. 
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EXEMPT PROPERTY AND GASB 

 

 

 

 

 

What if a hospital buys an existing commercial 

building subject to taxes and files an Exemption 

Application with the DOR which grants it.  The 

building will not be subject to taxes the following 

year. 

 

http://www.nexsenpruet.com/
mailto:bmaybank@nexsenpruet.com
mailto:jwall@nexsenpruet.com


www.nexsenpruet.com 

bmaybank@nexsenpruet.com 

jwall@nexsenpruet.com   

43 

EXEMPT PROPERTY AND GASB  

 

 

 

 

 

1. There is an agreement (DOR Application signed by both 

parties) between the Government (DOR) and an individual or entity 

(hospital). 

2. Which reduces the individual’s or entities’ taxes in 

consideration for the individual entity to subsequently perform a 

beneficial action (hospital functions); and 

3. That precedes the reduction in taxes and fulfillment by the 

individual or entity of the promises to act (hospital functions). 
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EXEMPT PROPERTY AND GASB  

 

 

 

 

 

Reportable? 

Does it matter that the entity granting the exemption 

(DOR) isn’t receiving the tax dollars? 

 

Same analysis with social clubs, charities, etc. 
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You can do a FILOT for: 

• New project; 

• Expansion of existing project not in a FILOT (new FILOT and 

perhaps naked MCBP); 

• $45MM expansion of manufacturer not in a FILOT; and 

• New commercial project with residential component. 
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You can do a FILOT for: 

• New project 

Statutes require minimum $2.5 million capital investment for 

qualifying project.  A qualifying project includes commercial and 

industrial but not residential. 
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You can do a FILOT for: 

• Expansion of existing project not in a FILOT 

• The addition of $2.5 million of M&E in a building not in a fee 

makes the M&E eligible for a fee 
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CASE STUDY 
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You cannot do a FILOT for: 

• Existing manufacturer that never got around to doing FILOT 

(unless the manufacturer adds an additional $45 million) 

• County can do a “naked” MCBP with a SSRC equivalent to a 

fee-in-lieu 
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You can do a FILOT for: 

• $45MM expansion of a manufacturer not in a FILOT 

• This is an exception to the rule that you cannot include a 

property previously subject to property taxation in a fee 
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You can do a FILOT for: 

• New commercial project with residential component 

• The residential (primary residences/condos) should not be 

included in the fee 

• Apartments are considered residential and can be included (but 

see slides below) 
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South Carolina Public Interest 

Foundation and William B. 

DePass, Jr. vs. City of 

Columbia and Richland County 

CASE STUDY 
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Litigation involves the constitutionality of 

MCBP/SSRC for Student Housing Projects in 

Richland County/City of Columbia 

CASE STUDY 
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In order to slow down the building of tax 

exempt dorms at USC and other colleges, 

Richland County and the City of Columbia 

passed Ordinances granting a 50% SSRC to 

a student housing project. 

CASE STUDY 
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In order to qualify, a project had to have: 

1. A minimum private investment of $40 million; 

2. A minimum investment of $5 million per usable 

acre;   

3. Owe a minimum of $750,000 in property taxes 

prior to the application of the Special Source 

Credit; and 

4. Structured parking and infrastructure with no 

use of public funds. 

 

CASE STUDY 
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The Resolution was amended twice and 

sunsetted on December 31, 2015.  Section 2 of 

the Multi-County Business Park Agreements 

required the developers to “operate the facility 

as a private dormitory pursuant to the terms of 

and in compliance with section 17-321 of the 

Code of Ordinances of the City of Columbia.”  

Failure to qualify as a private dormitory is an act 

of default under the agreement. 

 

CASE STUDY 
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Plaintiff brought a lawsuit in the Court of Common 

Pleas challenging the constitutionality of four 

Ordinances establishing a MCBP and granting 

SSRCs to four student housing projects. 

CASE STUDY 
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Plaintiffs allege that: 

• Eligible projects are those defined in sections 4-

29-67 and 4-29-68, which include residential and 

mixed-use developments of 2,500 acres or more; 

and 

• Student housing is “residential” and MCBPs may 

not include residential. 

 
 

CASE STUDY 
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Defendants City of Columbia and Richland County allege: 

1. MCBPs are not limited to the projects listed in 4-29-67 

and 4-29-68;  

2. Student housing is commercial and not residential; and 

3. MCBPs in both the SC Constitution and the statute 

include an “industrial or business park.” 

 
 

CASE STUDY 
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Plaintiffs and both Defendants filed cross 

motions for Summary Judgment and 

Circuit Court granted City and County’s 

Motion.  Case currently on appeal to 

Court of Appeals. 

 
 

CASE STUDY 
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MORE CASE STUDIES – 

AG OPINIONS 



www.nexsenpruet.com    61 

‣ Q: May the South Carolina Department of Revenue 
cancel permits that have been authorized at referendums 
previously held in General Elections? 

‣ A: The legislature intended to make the options in the 
statute available equally to all counties and 
municipalities, regardless of the “poor choice” of wording. 
The voters have a free choice in using a referendum. 
Additionally, the AG knows of no authority that the 
Department of Revenue has for setting aside or 
invalidating past elections or referenda by the voters, 
and even the court is hesitant to do so, thereby 
“disenfranchising” the voters. The AG cautions the DOR 
that it should not set aside an election due to mere 
irregularities or illegalities unless the result is changed or 
rendered doubtful. 

DECEMBER 20, 2016 
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‣ Q: Does the Bailey Bill violate the SC Constitution?  If not, 
where a City awards Bailey Bill treatment of a property, should 
the special assessment should the special assessment also be 
used to calculate the property taxes levied by all taxing entities 
(e.g., County, school districts)? 

‣ A: Legislation passed by the General Assembly is presumed 
constitutional and its powers are plenary, therefore a court 
would likely uphold the legislation. A municipality has the 
statutory authority to use the county’s assessment and then to 
approve a special property tax discount for “rehabilitated 
historic property” or “low and moderate income rental 
property.” However, it will also likely find that if a county grants 
a “special assessment,” or discount, pursuant to § 4-9-195, 
then the municipality is not required to use that discount for the 
portion of its taxes. In contrast, if a municipality offers a 
“special discount” pursuant to § 5-21-140, a court will likely 
find the special assessment will apply only to the portion of the 
taxes belonging to the municipality.  

JANUARY 4, 2017 
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‣ Q: What is the authority of a newly incorporated municipality to levy a 
new tax or increase a property tax in accord with S.C. Code §§ 6-1-
310? 

‣ A: A court will likely determine that § 6-1-320 limits increases in 
taxation by all local governing bodies, but does not prohibit a 
municipality with a zero millage to increase its millage pursuant to the 
limitations in the statute where it previously imposed a tax millage. The 
AG believes it was the clear intent of the General Assembly to limit 
increases in property taxes by local governing bodies through § 6-1-
320. Further, the General Assembly offered a reprieve to the limitations 
on increases in millage rates through this section by granting 
exceptions in certain cases (where there is a deficiency, catastrophic 
events, etc.) if the governing body approves an increase by a two-
thirds vote. Furthermore, in the case of a new local government, the 
AG believes that this section prohibits a new tax levy imposed without 
specifically statutory authorization. Importantly, tax increases and new 
taxes are generally disfavored, as evidenced by clear intent by the 
General Assembly.  

 

JANUARY 20, 2017 



www.nexsenpruet.com    64 

‣ Q: S.C. Code § 6-4-25(A) prescribes how members are to be 
chosen for an Accommodations Tax Advisory Committee, and 
the purposes for which local accommodations tax revenue may 
be spent. In the section, it states that “…members shall 
represent the geographic area where the majority of the 
revenue is derived.” Does this absolutely require residency, or 
may a member represent the interests of the geographic area? 
Is it sufficient if a member of the commission has a business 
located in that geographic area?  

‣ A: It is of the AG’s opinion that there is no express residency 
requirement for the members of an accommodations tax 
advisory committee. § 6-4-25 does not require residency for 
membership on the advisory committee, but rather that 
members who have ownership or experience in the industries 
within the political subdivision which benefit the 
accommodations tax revenue are sufficient to comply with the 
representation requirements.  

 

FEBRUARY 7, 2017 
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‣ Q: Is it constitutional to delegate the authority to establish business license tax 
rate classes to the Municipal Association of South Carolina (MASC)? Additionally, 
is it constitutionally permissible to delegate MASC to be the filing body and 
collector for business license taxes owed by businesses in South Carolina?  

‣ A: The Court has concluded that the General Assembly possesses no authority to 
delegate the power to legislate to the voters. In addition, the AG addressed the 
issue of “taxation without representation” under Article X, § 5. For example, the 
South Carolina Supreme Court has stated that an act which permitted a county 
board of education to establish school millage taxes is unconstitutional because 
of its unrestricted power of taxation to an appointive body. Under H. 5109, not yet 
enacted into law, a municipality is mandated every year to adopt by ordinance 
“the latest Standardized Business Schedule” as provided by the MASC.” 
Additionally, every even year, the MASC shall determine and revise the 
Standardized Business License Class schedule.” The AG is concerned that these 
provisions may be deemed by a court to unlawfully delegate sovereign functions 
to organizations or agencies outside South Carolina government. A constitutional 
problem will exist when there is no provision directing the agencies involved to 
consider future changes to the codes as they are enacted and then amend their 
regulations accordingly. The AG noted, however, that if H. 5109 was enacted into 
law, it would carry a strong presumption of constitutionality, like all other 
legislation (note – not yet enacted). 

 

FEBRUARY 14, 2017 
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‣ Q: A Greenville County pending ordinance provides for (1) a fee to pay service 
charge for a new communications system and the radios associated with it, 
and (2) provides for increase in current road maintenance fee but with no 
specified use for the revenue. Is it appropriate to require a “super-majority” 
vote, or is this prohibited by S.C. Code § 6-1-330? 

‣ A: In Foothills Brewing Concern, Inc. v. City of Greenville, 377 S.C. 355 
(2008), the court described a 2-step process to decide whether a local 
ordinance is valid. The first step is to consider whether the county had the 
power to enact the ordinance, and the second is to determine whether the 
ordinance is consistent with the Constitution and the general law of the state. 
The AG opined that under this test, a county is not prohibited from requiring a 
three-fourths “super majority” vote to implement a service fee. Under the first 
step of the Foothills Brewing test, the Greenville County Council is authorized 
to take legislative action by ordinance. The second step of the Foothills 
Brewing test requires the AG to opine on whether the Greenville County 
ordinance is consistent with the Constitution and the general law of the state. 
Because S.C. Code § 6-1-330 does not expressly prohibit a “super-majority” 
vote requirement for a local governing body to increase a fee assessment or 
implementing a new fee, and there is a presumption in favor of a county 
ordinance’s validity, a court is likely to find the Greenville County Ordinance is 
valid.  

 

MARCH 14, 2017 



www.nexsenpruet.com    67 

‣ Q: May a municipality provide for a public percent for art programs applicable 
to public facilities as part of its building permit program? Are there any 
restrictions, limits, or procedures applicable to such a program?  

‣ A: Any such program would have to be implemented pursuant to a 
municipality’s express or implied statutory authority. The AG believes a court 
would find the program would have to comply with all other aspects of the 
law, such as providing due process and equal protection. Regarding equal 
protection of the laws, an ordinance conferring upon officials “unrestricted 
discretion in the granting or refusal of building permits” is a violation of both 
equal protection and due process of law. Generally, the AG’s office has 
consistently interpreted fees regarding building permits as “fees” rather than 
“taxes.” Additionally, the office has not interpreted art as an “inherent 
corporation function” of a municipality” but instead has opined that the 
undertaking must be for a public purpose. As long as a public purpose is 
being served and a public function is being carried out by a private entity, 
there is no violation of the Constitution if the project is financed by service or 
user fees from the public. S.C. Code § 6-1-330. Therefore, the Office 
believes that a court would determine that a building permit fee is a fee and 
as such may only be used “to finance the provision of public services…to 
pay costs related to the provision of the service or program for which the fee 
was paid” under the above statute.  

 

MARCH 28, 2017 
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‣ Q: Is it appropriate for the SCDOR to charge sales tax for 
certain business transactions, particularly those involving 
catering at weddings and other events? The caterer is hired by 
hosts who pay him a per-guest fee for food and/or bartending 
services, and he purchases alcohol and pays sales tax as part 
of that service. Beyond the per-head fee, are such “services” 
subject to a sales tax above and beyond the sales tax paid by 
the host? 

‣ A: No opinion given, but Opinion notes in two prior cases, the 
ALC found that the sales tax was applicable to labor or service 
fees charged by a subject catering company. S.C. Code Ann. § 
12-36-90 provides that the value proceeding or accruing from 
the sale is the tax base. In those cases, the value of the sale of 
the catered meals included service, labor, and room charges. 
Those charges were incidental to and merely enhanced the 
value of the catered meal. The statute makes clear that the tax 
base must include the entire value of the sale, and cannot be 
reduced by demarcating discrete aspects of the sale.  

MAY 1, 2017 
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‣ Q: The Dillon County Council for the past 21 years has divided the 
county’s portion of funds from its use of proceeds from the local option 
sales tax equally between the County and the County School Board, 
but has now terminated this practice. Is this appropriate? 

‣ A: A court is likely to find that this termination is not lawfully 
appropriate. A prior agreement had been reached between the County 
Council and the County Board of Education to share evenly the 
County’s portion of the local option sales tax proceeds, and a court 
would likely conclude that this agreement is legally binding and 
enforceable. Education is a county purpose. The agreement between 
the County and Board of Education was widely known and understood 
prior to the Referendum held in 1995 which approved the local option 
sales tax. The AG therefore believes voters approved the tax with the 
understanding of this agreement in mind. Further, the 1997 Dillon 
County Audit for the 1997 fiscal year mentions and affirms the 
agreement, which has now been performed for more than 20 years. 
Based on this, the AG believes that the County Council has no 
authority to divert the School Board’s portion of the funds reached 
under the agreement to other purposes.  

JULY 13, 2017 
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‣ Q: The opinion asked the Office of the Attorney General to 
clarify a July 28, 2017 opinion solely as it relates to the 
validity of recording deeds for the benefit of all county 
officials.   

‣ A: Prior opinion concluded that deeds are invalid without 
strict compliance to statutes at issue. The AG opined that 
the statutes at issue are substantially complied with as long 
as the auditor receives a copy of the deed from the 
recording officer within a reasonable amount of time being 
recorded. The statute requiring the auditor to endorse a 
deed prior to it being recorded is essentially antiquated as it 
was drafted “over a century ago” without anticipating 
electronic recording of documents. The AG also stated that 
it would defer to the DOR administrative determinations for 
the “accurate and timely recording of sales, transfers, and 
other conveyances of real property” with the understanding 
that they approve of such a process.  

AUGUST 10, 2017 
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‣ Q: Beaufort County has ratified certain local 
ordinances regarding A-Tax and Hospitality tax., 
essentially adopting the same language of the 
state statutes.  

‣ (1) May County Council spend A-Tax funds for the 
construction of a culinary art institute as part of the 
Technical College of the Lowcountry’s vocational programs? 

‣ (2) May County Council spend Hospitality tax funds for the 
construction of a culinary art instate as part of the Technical 
College of the Lowcountry’s vocational programs? 

‣ (3) May County Council spend A-Tax funds, or Hospitality 
tax funds for the construction of a culinary tourism center in 
which the primary function is to provide an international 
culinary experience wherein a culinary art degree program 
of the Technical College of the Lowcountry is the 
administrative office of the culinary tourism center? 

AUGUST 30, 2017 
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‣ (1) Any expenditure of Local A-Tax funds would need to comply with SC Rev Rul 
No. 98-22.  It prohibits the use of A-Tax funds for a “purely local function or 
benefit” and limited “tourism-related expenditure[s]” to those that are “used to 
attract or provide for tourists…[and not] for an item that would normally be 
provided by the county or municipality.” Thus, this use of the A-Tax funds to 
construct a culinary art institute as part of the Technical College does not appear 
to be supported by the Revenue Ruling. Also, consider TRAC oversight. 

‣ (2) AG believes there must be a “direct and casual connection” between tourism 
and the promotion thereof in order for Local Hospitality funds to be used in whole 
or in part to pay for a recreational facility like this. The Office believes there is a 
legal argument for using Local Hospitality Tax funds for a culinary art institute if 
the county can show a “nexus between the institute and tourism sufficient to 
overcome the purely local benefit it would provide” to the culinary school.  

‣ (3) AG believes Local Hospitality Tax funds could be used for a tourism facility, 
and they believe that the same thing could be done for Local A-Tax funds under 
the right circumstances. A culinary tourism center could serve as a purpose listed 
within the statutes for use of A-Tax funds. It would probably strengthen the 
argument for the county to show an “implicit nexus” between the A-Tax revenues 
and “transients” spending the night in fulfilling the purposes in S.C. Code Ann. § 
6-1-530. Likewise, it would strengthen their argument for there to be at least an 
implicit nexus between Hospitality Tax revenues and tourists dining in order to 
fulfill the purposes in S.C. Code Ann. § 6-1-730.  

AUGUST 30, 2017, CONTINUED 
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