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False	
  Claims	
  Act	
  
31	
  U.S.C.A.	
  §	
  3729	
  (through	
  3731)	
  
	
  
(a)	
  Liability	
  for	
  certain	
  acts.-­‐-­‐Any	
  person	
  who-­‐-­‐	
  
…	
  
(2)	
  knowingly	
  makes,	
  …,	
  a	
  false	
  ..	
  statement	
  to	
  get	
  
a	
  ..	
  claim	
  paid	
  ..	
  by	
  the	
  Government;	
  
	
  
is	
  liable	
  …	
  for	
  a	
  civil	
  penalty	
  of	
  ..	
  [up	
  to]	
  $11,000,	
  
plus	
  3	
  Fmes	
  the	
  [loss]	
  amount	
  …	
  

	
  ....	
  



•  AbboO	
  to	
  Pay	
  $1.6	
  Billion	
  to	
  SeOle	
  
Depakote	
  Drug	
  Allega5ons	
  

•  By	
  Jef	
  Feeley	
  &	
  Margaret	
  Cronin	
  Fisk	
  -­‐	
  May	
  8,	
  2012	
  12:01	
  AM	
  ET	
  	
  
•  AbboP	
  Laboratories	
  (ABT)	
  said	
  it	
  reached	
  an	
  

agreement	
  to	
  pay	
  $1.6	
  billion	
  to	
  sePle	
  federal	
  and	
  
state	
  claims	
  resulFng	
  from	
  an	
  invesFgaFon	
  into	
  its	
  
epilepsy	
  medicaFon	
  Depakote,	
  the	
  second-­‐largest	
  
drug-­‐markeFng	
  sePlement	
  in	
  U.S.	
  history.	
  	
  

•  The	
  company	
  will	
  pay	
  $800	
  million	
  to	
  resolve	
  civil	
  
allegaFons	
  split	
  among	
  federal	
  and	
  state	
  
governments,	
  $700	
  million	
  for	
  a	
  criminal	
  penalty,	
  
the	
  JusFce	
  Department	
  said	
  in	
  a	
  statement.	
  AbboP	
  
marketed	
  the	
  drug,	
  approved	
  for	
  epilepsy,	
  bipolar	
  
mania	
  and	
  migraine	
  prevenFon,	
  for	
  unapproved	
  
uses	
  including	
  demenFa,	
  the	
  U.S.	
  said.	
  	
  

•  U.S.	
  Joins	
  Armstrong	
  Ex-­‐
Teammate’s	
  False	
  Claims	
  Lawsuit	
  

•  By	
  Phil	
  MaZngly	
  &	
  Tom	
  Schoenberg	
  -­‐	
  Feb	
  23,	
  2013	
  12:01	
  AM	
  ET	
  	
  
	
  
The	
  U.S.	
  joined	
  a	
  lawsuit	
  against	
  Lance	
  Armstrong	
  
brought	
  by	
  ex-­‐teammate	
  Floyd	
  Landis	
  that	
  accuses	
  the	
  
former	
  champion	
  cyclist	
  of	
  defrauding	
  the	
  government	
  
by	
  using	
  banned	
  drugs	
  while	
  riding	
  for	
  the	
  U.S.	
  
Postal	
  Service.	
  	
  
	
  
The	
  JusFce	
  Department	
  yesterday	
  joined	
  the	
  False	
  Claims	
  
Act	
  lawsuit.	
  Landis	
  alleges	
  that	
  Armstrong,	
  his	
  team	
  
manager	
  Johan	
  Bruyneel	
  and	
  team	
  owner	
  Tailwind	
  
Sports	
  Corp.	
  defrauded	
  the	
  U.S.	
  government	
  based	
  on	
  
years	
  of	
  using	
  banned	
  substances	
  in	
  violaFon	
  of	
  the	
  U.S.	
  
Postal	
  Service’s	
  sponsorship	
  agreements.	
  
	
  	
  
Feb.	
  22	
  (Bloomberg)	
  -­‐-­‐	
  The	
  U.S.	
  will	
  join	
  a	
  lawsuit	
  against	
  
Lance	
  Armstrong	
  that	
  accuses	
  the	
  former	
  champion	
  
cyclist	
  of	
  defrauding	
  the	
  government	
  by	
  using	
  banned	
  
drugs	
  while	
  riding	
  for	
  the	
  U.S.	
  Postal	
  Service,	
  according	
  
to	
  his	
  lawyer.	
  Dominic	
  Chu	
  reports	
  on	
  Bloomberg	
  
Television's	
  "Money	
  Moves."	
  (Source:	
  Bloomberg)	
  



“There	
  is	
  a	
  more	
  expansive	
  version	
  of	
  the	
  express	
  false	
  
cerFficaFon	
  theory	
  called	
  “implied	
  false	
  cerFficaFon”	
  
liability	
  which	
  aPaches	
  when	
  a	
  claimant	
  seeks	
  and	
  makes	
  
a	
  claim	
  for	
  payment	
  from	
  the	
  Government	
  without	
  
disclosing	
  that	
  it	
  violated	
  regulaFons	
  that	
  affected	
  its	
  
eligibility	
  for	
  payment.	
  Id.	
  Thus,	
  an	
  implied	
  false	
  
cerFficaFon	
  theory	
  of	
  liability	
  is	
  premised	
  “on	
  the	
  noFon	
  
that	
  the	
  act	
  of	
  submiZng	
  a	
  claim	
  for	
  reimbursement	
  
itself	
  implies	
  compliance	
  with	
  governing	
  federal	
  rules	
  
that	
  are	
  a	
  precondiFon	
  to	
  payment.’”	
  

[11][12]	
  As	
  several	
  courts	
  of	
  appeals	
  have	
  held,	
  
however,	
  the	
  implied	
  cerFficaFon	
  theory	
  of	
  liability	
  
should	
  not	
  be	
  applied	
  expansively,	
  parFcularly	
  when	
  
advanced	
  on	
  the	
  basis	
  of	
  FCA	
  allegaFons	
  arising	
  from	
  
the	
  Government's	
  payment	
  of	
  claims	
  under	
  federally	
  
funded	
  health	
  care	
  programs.	
  In	
  parFcular,	
  the	
  Court	
  
of	
  Appeals	
  for	
  the	
  Second	
  Circuit	
  in	
  Mikes	
  recognized	
  
that	
  the	
  raFonale	
  behind	
  Ab–Tech	
  “does	
  not	
  fit	
  
comfortably	
  into	
  the	
  health	
  care	
  context	
  because	
  the	
  
[FCA]	
  was	
  not	
  designed	
  for	
  use	
  as	
  a	
  blunt	
  instrument	
  
to	
  enforce	
  compliance	
  with	
  all	
  medical	
  regulaFons—
but	
  rather	
  only	
  those	
  regulaFons	
  that	
  are	
  a	
  
precondiFon	
  to	
  payment....”	
  



$1	
  m	
  worth	
  of	
  procedures	
  billed	
  
	
  
$1	
  m	
  worth	
  of	
  procedures	
  performed	
  
	
  
Provider	
  technical	
  eligibility	
  problem	
  
	
  
Net	
  Trebling:	
  

	
  $1	
  m	
  -­‐	
  $1	
  m	
  =	
  $0	
  x	
  3	
  =	
  $0	
  
	
  
Gross	
  Trebling:	
  

	
  $1m	
  x	
  3	
  =	
  $3m	
  -­‐	
  $1m	
  =	
  $2	
  m	
  
	
  



	
  
	
  






