Updates to Annotations to Rule 7.3, page 349
In In re Anonymous Member of the South Carolina Bar, 386 S.C. 133, 687 S.E.2d 41(2009), the supreme court dealt with the issue of whether a lawyer’s distribution of discount coupons to local realtors and lenders for real estate financing violated the rules on solicitation.  The court held that the distribution did not amount to in-person solicitation in violation of Rule 7.3(a) because the lawyer did not personally contact the intended recipients nor did the lawyer have any control or supervision over the realtors or lenders.  The court also held that the distribution did not amount to direct mail solicitation in violation of Rule 7.3(d) because not all of the recipients were in need of legal services.  In its opinion the court affirmed the “Welcome Wagon” ethics advisory opinions ##03-08 and 96-27.  The court rejected opinion #07-09, issued after respondent began his distribution of coupons, which held that the issuance of coupons to mortgage loan originators and real estate agents violated Rule 7.3(d) unless the coupons had the disclaimer language required by the Rule.

In Ethics Adv. Op. #09-14, the Committee dealt with the propriety of targeted mailings to residents in specific geographical areas or specific communities.  The committee ruled that in general such letters were not direct mail solicitations subject to the disclosure requirements of Rule 7.3(d).  The committee stated: “General mailings setting forth the Lawyer’s availability and areas of practice and which are targeted to certain neighborhoods do not constitute mailings to prospective clients known to been in a need of specific legal services, except in circumstances where the lawyer does in fact know that the recipient is in need of legal services.”  However, the committee pointed out that depending on the circumstances the mailings could be subject to other rules.  For example, if the mailing related to a specific occurrence or specific matter, Rules 7.3(g) and (h) would apply.  In addition, if the mailing related to an action for personal injury or death, the thirty-day waiting period of Rule 7.3(b)(3) would apply.  Moreover, the letter would be an advertisement subject to the rules governing advertising, including the prohibition against false and misleading communications under Rule 7.1.    

