Update to Annotations to Rule 8.4, page 374
New Annotation

 Mitigating Factors


In In re Ervin, 387 S.C. 551, 694 S.E.2d 6 (2010), the court considered evidence provided at the disciplinary hearing, but not previously disclosed in a criminal investigation, to conclude that the facts surrounding the incident were “not  as reprehensible as reported” initially by the alleged victim.  While serving as an assistant solicitor, the lawyer had been arrested for pointing and presenting a firearm at another driver in a road rage incident.  The charge was dismissed after the lawyer completed pre-trial intervention.  At the disciplinary hearing, the lawyer presented evidence that a passenger in the other car had first displayed a weapon.  Finding that the complainant had lied about the details of the incident and that the lawyer had demonstrated “genuine remorse,” the court found that the lawyer violated Rule 8.4 and displayed poor judgment, imposing a six-month retroactive suspension, instead of a longer suspension recommended by the hearing panel.

