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In Tobaccoville USA, Inc. v. McMaster, 2010 WL 1439108 (April 12, 2010), an administrative proceeding to determine whether Tobaccoville was a “tobacco product manufacturer” under South Carolina law, the supreme court held that the work product doctrine did not apply to documents shared by the Attorney General of South Carolina with the National Association of Attorneys General in connection with tobacco regulation and enforcement.  The doctrine requires a document to be prepared “in anticipation of litigation.”  This requirement is met when the preparer faces an actual or potential claim.  The mere possibility of a claim is insufficient to invoke the protection of the work product doctrine.  Materials prepared in the ordinary course of business or pursuant to regulatory requirements are not subject to the doctrine. The primary motive for the preparation of the document must be the anticipation of litigation. The court found that work product protection was not available on the facts of the case:

The work product doctrine is not implicated here because these documents were not created because of the prospect of litigation, but perhaps more accurately were created because of efforts to enforce a settlement from previous litigation.  Id. at *3.
